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PREFACE 


F rom the founding of our government down to the present 
time everyone has understood and accepted the proposition 
that the right of granting supplies of money to the Execu- 
tive and of appropriating them to the several branches of the pub- 
lic service belongs exclusively to Congress. This is one of those 
maxims of state that have ceased to be subjects for discussion 
and have become articles of faith. But how has Congress exer- 
cised its right? What means has it taken to enforfce it? Has the 
application of its power provoked any disturbances, reactions, 
and agitations which Congress has not intended? And how has 
the Executive comported itself vis-a-vis the rules which Con- 
gress has laid down? Has it been careful to keep expenditure 
within the channels of appropriation or has it sometimes trans- 
gressed them in the interests of administrative convenience or 
national necessity? Has it ever substituted the interpretation of 
the law for the law itself? These are questions of the highest im- 
portance. But in respect of them our ideas are vague; no me- 
thodical inquiry has been made, hardly a few partial soundings. 
To attempt answers to them is the object of the present history. 

The first chapter of Part I proposes the very important ques- 
tion, whether circumstances do not sometimes occur which make 
it a duty in officers of high trust to assume authorities beyond 
the appropriation laws. It shows, by a collection of instances, 
that such circumstances repeatedly occur and that, w’hen they do, 
the unwritten laws of necessity, of self-preservation, and of the, 
public safety have been deemed, by liberals and conservatives 
alike, to control the written laws of appropriation. The next 
eight chapters deal primarily with ordinary expenditure. They 
show that the doctrine of specific appropriations — the doctrine 
that the public money .should, except in extreme cases, be ap- 
plied only to the purposes and within the amounts voted — was 
early established in theory but not in practice. They examine the 
efforts of Congress to compel obedience to the appropriation 
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laws by means of inhibitions imposed before expenditure takes 
place, particularly by the itemization of appropriations. And 
they come to the conclusion that these efforts have been, in large 
measure, self-defeating. 

The four chapters of Part II recount the efforts of Congress to 
ascertain, after the event, how the departments have executed 
their trust. They analyze what has been done in this direction 
through financial reports, through investigations by the so-called 
expenditure committees oi the House ot Represervtatives and the 
Senate, and through the General Accounting Office. And they 
come to the conclusion that these parts of the machinery of 
retrospective control, while not .self-defeating, have been inef- 
fective. 

The whole work therefore presents a problem for solution. 
How can Congress make real as well as nominal its right to con- 
trol the expenditure of the country? Xo answer to this question 
is attempted, for it has seemed inadvisable to mix argument wdth 
history. To invite debate over the solution of the difficulty might 
be to prejudice the book's main purpose, which is to demon- 
strate, beyond the possibility of debate, that a difficulty exists. 
But I hope in some future book — after I have completed my 
History of the Accounting Offices, a work upon which I have 
been engaged for many years— to present my views on this sub- 
ject. 

The narrative is drawn almost entirely from contemporary 
sources — the records of debates in Congress, the reports of com- 
mittees and the executive documents, the opinions of the Attor- 
neys General and the decisions of the accounting officers, court 
decisions, the autobiographies and writings of our leading states- 
men, and, of course, the .statutes. Insofar as possible it is told in 
the very words of the actors on the scene. 

I owe acknowledgments to Mr. William H. McReynolds, Ad- 
ministrative Assistant to the President, who first turned mv stud- 
ies in this direction; to Mr. Edward F. Bartelt, Commissioner of 
Accounts, who encouraged me to prosecute them; to Maj. Wal- 
ter O. Woods, former Treasurer of the United States, Mr. A. L. 
Peterson, Assistant Commissioner of .Accounts, Mr. A. E. Buck 



Preface 


V 


of the Institute of Public Administration, Mr. Walter Stewart 
of the Institute for Advanced Study, Professor Harvey Mans- 
field of Yale University, and Mr. Walter Lippmann, each of 
whom read the book in manuscript and aided me with his advice. 
I am under a special obligation to Professor Mansfield who has 
undertaken the arduous task of seeing the book through the 
Press while I am otherwise engaged. Finally. I am deeply in- 
debted to the Hon. South Trimble, Clerk of the House of Rep- 
resentatives, and to the Hon. Henry Moroenthau, ]r., Secretary 
of the Treasury, for permission to search the manuscript papers 
of the House of Representatives and of the Trea'^ury Department 
respectively. 

Lucirs WiLMERDING. Jr. 


Wa.shington, D.C. 
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PART I 


THE EFFORT TO CONTROL 
BEFORE EXPENDITCRE 




CHAPTER I 

THE PUBLIC SAFETY AND THE WRITTEN LAW 


Sdus Populi is an unwritten I^w, yet that doth not hinder but that it 
b sometimes very visible ; and as often as it is so, it supcrsedeth all 
other Laws which are subordinate Things compared. 

George Savile, First Marquiiss of Halifax, Political Thougkiit and Reflections. 

T he general injunction of the Constitution is that ‘‘no 
money shall be drawn from the treasury but in conse- 
quence of appropriations made by law.” The meaning of 
the clause is clear. It was long ago explained by Secretary Hamil- 
ton as being exactly equivalent to this other clause — “No money 
shall be drawn from the Treasury, but for which there is an ap- 
propriation made by law.” In other words, before money can 
legally issue from the Treasury for any purpose there must be a 
law authorizing an expenditure and designating the object and 
the fund: 

The design of the ( Vaistitution in this provision was, as I conceive, to 
secure these important ends. — that the purpose, the limit, and the fund 
of every expenditure should be a.s:ertained by a previous law. The pub- 
lic security is complete in this particular, if no money can be expended, 
but for an object, to an extent, and out of a fund, which the laws have 
prescribed.^ 

What are we to make of this constitutional injunction and of 
the many statutory provisions which reinforce and corroborate 
it? Are we to say that the laws governing expenditures are abso- 
lutely inviolable, that no circumstance whatever — no cataclysm 
0 * 

of nature, no risk of inva.^ion, not even invasion itself or insur- 
rection — can justify the Executive in varying the appropriation 
of public money which Congress itself has directed? Are the laws 
of af^ropriation of higher obligation than the laws of necessity, 

1. Alexander Hamilton, Works, cd. by Henry Cabot Lodge (G. P. Putnam’s 
Sons, New York, 1885), VTl, 80-87. 
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does not appear that anyone really held any other view. Findley, 
one of the most emphatic of the proponents of the resolutions, 
specifically conceded the point: 

I will admit that an Executive officer, pressed by some urgent and un> 
expected necessity, may be induced to depart from the authorized path 
of duty, and have great merit in so doing. This may be the case with the 
General of an army or the Admiral of a fleet, and, though more rarely, 
even with a Financier. But in such emergency, the officer so acting will 
embrace the earliest opportunity to explain the matter and obtain a 
justification, whilst the recent feelings arising from the occasion advo- 
cates his cause in the public mind. Has the Secretary done so in the 
present instance? Xo: his conduct has been the very reverse,® 

It was said in this debate that Hamilton had confessed that a 
strict adherence to appropriations, in certain cases, would be 
pusillanimity. “He preferred no doubt the public good, which he 
thought he had in view, to a strict compliance with the appropria- 
tion laws.’’ This allegation was made by Page in reprobation of 
Hamilton’s conduct, but its accuracy is beyond question. A let- 
ter from Hamilton to McHenry written in 1799 sets out the 
same thesis: 

The disbursements, finally, must no doubt be regulated by the laws of 
appropriation; but provisory measures will often be unavoidable, and 
confidence must sometimes be reposed in an after legislative sanction 
and provision. This has been the course in times past, and it must al- 
ways be the case. \ different plan w'ill arrest and disorder all the wheels 
of public service. The theory of no system can be invariably pursued 
with liberal ( ? literal ] strictness." 

The Republican princi]>les, as is well known, were m matters 
of appropriation much more austere than those of the Federal- 
ists. But they did not extend to a denial of the right of the Execu- 
tive, under certain circumstances, to transcend the laws of ap- 
propriation. When, for example, the executive government in 
1793 authorized the advance of money for the support of the 
French fugitives from Santo Domingo, Jefferson and Madison 


5. 3 Annals, 923. 


6 . Hamilton, op. at., VI, 338. 
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did not denounce the proceeding as not warranted by the “lexi> 
ctm of Government money uses” or as a blow “at the root of rq>- 
resentative government.’” On the contrary Jefferson as Secre- 
tary of State associated himself with the President and the other 
members of the Cabinet in taking freely on themselves the risk 
of an unauthorized aid when delay would have been denial; and 
.Madbon on the floor of Congress condoned this action.® The 
weight of this example will be appreciated when it is remembered 
that not only was there no appropriation to cover this expendi- 
ture but that Jefferson and Madison both denied the constitu- 
tional authority of the Congress to make such an appropriation. 
Here then b an instance in which the leading Republicans as- 
serted in an emergency not only a right to transcend the laws of 
appropriation but to do so without regard to constitutional 
scruples. 

The general principles of the Republicans in matters of ap- 
propriation were well brought out in the report of a committee 
appointed in the beginning of Jefferson's administration to “ex- 
amine and report, whether monies drawn from the Treasury, 
have been faithfully applied to the objects for which they were 
appropriated, and whether the same have been regularly ac- 
count^ for, etc.” While severely criticizing the conduct of the 
Federalists and charging many of them with specific violations 
of law, the members of this committee recognized the possibility 
that certain exigencies might arise which would justify an ir- 
regular course of action : 

Although thf comvniUee will nt>t say that there are no cases in which a 
public officer would be justified in applying moneys appropriated to one 
object, to expenditures on another, yet they are of the opinion that, in 
every deviation, the necessity for the application ought to be for some 
obvious benefit to the Unit^ States, and, in every' such case, a dis- 
closure thereof to Congress ought to be made, at the next session which 
should immediately thereafter ensue.* 

7. The phrases are Comptroller General McCarl's. 

, 8. See Thomas Jefferson, WritiHgs, ed. by H. A. Washington (Washington, 
'S3-S4>, IV, so, 40: and 4 AHtutls, 171. 

FortAmerican State Papers, Fmanct, I, 753. 
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Giles signed this report wd undoubtedly subscribed to its 
views. Indeed, a few months before, he had put forward an iden- 
tical thesis on his own account. Declaring that he had never been 
and never could be satisfied with the conduct of former Secretary 
Hamilton “for breaking down the great barrier of appropria- 
tion,” he continued : 

As to the imperious circumstances, mentioned by gentlemen, which 
compelled a violation of appropriations, he agreed in the necessity 
whi^ might sometimes exist; but when such a violation occurred, the 
causes of it ought to be truly imperious, and ought to be stated imme- 
diately to Congress, who was the only judge of the propriety of the 
measure, and not the man who had usurped their decision.”’ 

Gallatin, too, it may be shown, admitted that the Executive 
, might occasionally act upon its own responsibility. Discussing 
McHenry' 's accounts in 1798. he remarked: “The Secretary of 
War was not justified in e.xpending more in these contingencies 
than was appropriated, except in case of necessity. . . . Nor 
did he hesitate to act upon this principle when he himself held 
executive office. In 1807. for example, when naval appropriations 
ran short and the object of expense seemed important, he wrote 
to the Secretary of the Navy stating that he would be willing to 
direct the Collector at Baltimore to make the necessary ad- 
vances, relying on the sanction of Conf^ress if the existing appro- 
priations were not sufficient, and leaving it to future discussion 
whether the e.xpen.se should be charged to the Navy or Diplo- 
matic Department ; 

I was the more decided in my opinion from the consideration that if, in 
this instance, we pleaded want of funds a.s an apology for having 

10. II AnnalSf 324. 

11. 8 Annals, 1317. (Italics supplied) It is sl^ificant that the appropriation 
act which McHenry was allef^ed to have violated contained a proviso that the 
sums granted should “be solely applied to the objects for which they are re- 
actively appropriated.” Thi.s proviso had been placed in the act by Gallatin 
himself. I point this out lest anyone argue that, in enacting the proviso, Con- 
gress was seeking to deny the right of the Executive^ even in cases of clear neces- 
sity, to overstep the boundaries of appropriations It will ap[x*ar in the next chap- 
ter that Congress was seeking only to restrain the Executive in cases of ordinary 
expenditure. 
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(MBiitted any proper measure, it would be replied that Congress ought 
then to have been called at an earlier period.^^ 

As for Jefferson, in 1807 after the attack on the Chesapeake 
made war with England appear a possibility, he conceived it to 
be his duty to make certain purchases of a military character al- 
though no appropriations had been made for the purpose. These 
purchases he reported at the next session of Congress in the fol- 
lowing words: 

The moment our peace was threatened I deemed it indispensable to 
secure a greater provision of those articles of military stores with which 
our magazines were not sufficiently furnished. To have awaited a pre- 
vious and special sanction by law would have lost occasions which 
might not be retrieved. I did not hesitate, therefore, to authorize en- 
gagements for such .supplements to our existing stock as would render it 
adequate to the emergencies threatening us, and I trust that the Legis- 
lature, feeling the .same anxietv for the safetv of our country, so mate- 
rially advanced by this precaution, will approve, when done, what they 
would have seen so imjiortant to be done if then as.'^mbled. Expenses, 
also unprovided for, aro.se (»ut of the necessity of calling all our gun- 
boats into actual s<Tvice for the defense of our harbors; of all which 
accounts will be laid before you.' 

The ex post facto sanction which he asked was in due course 
given.'* 

12. lidllatin lo JcffiTson, 2, 1^07. Albert Gallatin, I. 357 

13. J. I) Richardson, A Compuatitm of the Me^ ages and Papers of the Prert^ 
dents, I. 428. 

14. Xot, however, wilhout s>onic from John Randolph and the Federal- 
ists on Jcffcr^on^ alleced deviation from Republican principles Smilic having 
defended tlie administration on the ground that to have callrtl a session of 
Congress to sanction thc^e e.\[H'nditure< in advance would have been to incur 
an expense unjustified In the end, Randolph exclaimed : *‘If the expense of 
convening Congress were lo bt made a pretext for acting without its authority, 
we might as well give the Executive a power of attorney at once lo legislate 
for us. He scouted such an iden It would have been better lo hav’e conv'ened 
Congress at the expense of half a million, than that a single cent >hould have 
been drawn out of the Trca‘^u^>* without a previous appropriation by law** 17 
Annals, 852. It is prudent rather than necessary to remind the reader that quo- 
tations from the Annals do not give the speakers* exact word?, but the re|>orter’s 
summary of them. 'Phis accounts for the curious alternation in the use of the 
first and third pc^rsonal pronouns. 
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Even after he left office Jefferson continued in the same opin> 
ion. In i8io a certain J. B. Colvin, an officer of the State Depart- 
ment, undertook to write the volume of Wilkinson's Memoirs re- 
lating to the treason of Burr and desired to justify the principles 
upon which Jefferson had approved the conduct of Wilkinson at 
New Orleans. He propounded to the former President these 
questions: “Are there not periods when, in free governments, it 
is necessary for officers in responsible stations to exercise an au- 
thority beyond the law — and was not the time of Burr’s treason 
such a period?”’® To this letter Jefferson replied, giving affirma- 
tive answers to the specific queries. He then continued with the 
subjoined observations: 

Further to exemplify the principle, I will state an hypothetical case. 
Suppose it had been made known to the executive of the Union in the 
autumn of 1805, that we might have the Floridas for a reasonable 
sum, that that sum had not indeed been so appropriated by law, but 
that Congress were to meet within three weeks, and might appropriate 
it on the first or second day of their session. Ought he, for so great an 
advantage to his country', to have risked himself by transcending the 
law and making the purchase? The public advantage offered, in this 
supposed case, was indeed immense: but a reverence for law, and the 
probability that the advantage might .still be legally accomplished by a 
delay of only three weeks, were p)werful reasons against hazarding the 
act. But suppose it foreseen that a John Randolph would find means to 
protract the proceeding on it by Congress, until the ensuing spring, by 
which time new circumstances would change the mind of the other 
party. Ought the executive, in that case, and with that foreknowledge, 
to have secured the good to his country, and to have trusted to their 
justice for the transgression of the law? I think he ought, and that the 
act would have been approved. After the affair of the Chesapeake, we 
thought war a very possible result. Our magazines were illy provided 
with some necessary articles, nor had any appropriations been made 
for their purchase. We ventured, however, to provide them and to place 
our country in safety; and stating the case to Congress, they sanc- 
tioned theact.'® 

15. Library of Congress. Jefferson MSS. 

t6. Jefferson, op. cii., V, 543. The case stated as hypothetical was real. See 
EDenry Adams, History of the United Slates of America, III, passim. 
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Jefferson’s conclusion was that there are occasions when the 
great officers of government have an undoubted right to ‘‘mis- 
the public moneys, for, said he, it is incumbent on those 
who accept of great charges to risk themselves on great occa- 
sions, when the safety of the nation or some of its very high inter- 
ests are at stake. 

An officer is bound to obey orders; yet he would be a bad one who 
should do it in cases for which they were not intended, and which in- 
volved the most important consequences. The line of discrimination 
between cases may be difficult ; but the good officer is bound to draw it 
at his own peril, and throw himself on the justice of his country and the 
rectitude of his motives.*' 

An analogous doctrine is to be found in a letter from President 
Jefferson to Isaac Briggs, Surveyor of the Lands of the United 
States south of the State of Tennessee, who had been authorized 
to explore the best route for a road from Washington to New 
Orleans, and who.se expenditures had exceeded the appropriation 
to that object. The letter is dated May 25, 1807, and forms a part 
of the printed documents which accompanied a bill for the relief 
of Briggs, reported by the Committee of Claims. The relevant 
sentence is this: 

Gentlemen who say the\ will never sanction an expenditure made 
without a previous law, will leave their country exposed to incalculable 
injurj' in those unfore^et*!! occurrences where the voluntary sacrifices 
of virtuous citizens might s<ue the public interest, if the prospect of in- 
demnification were not shut out.*' 

If these testimonies, to which many others of similar import 
might be added,"* be accejHed as authoritatively defining the 

17- Jefiferson, op. cit., W 544. He did not, however, carry his principles lo the 
case of perst>ns charged with (x^tty duties nor to any case where the consequences 
were trifling or time allowed of a legal course. **ln these the example of over- 
leaping the law is of greater evil than adherence to its imi>erfect provisions/* 

18. 18 Annals, 1Q76. 

IQ. As, for example, from the debate on naxTil appropriations in 1807 Smilie 
declared himself in favor of s|)eciflc appropriations and against the practice of 
drawing money from the Treasury without appropriation previously made . **but 
every gentleman knew that there were cases in which this form must be dis- 



12 The Spending Pdiver 

powers of the Executive, we arrive at the following conclusion. 
There are certain circumstances which constitute a law of neces- 
sity and self-preservation and which render the salus populi su- 
preme over the written law. The officer who is called to act upon 
this superior ground does indeed risk himself on the justice of the 
controlling powers of the Constitution, but his station makes it 
his duty to incur that risk.'” .\s for Congress, when expenses are 
incurred without its sanction, it is discretionary with it to ap- 
prove or disapprove the conduct of the officer concerned. If it 
approves, a bill is passed to cover the expenditure; if it disap- 
proves, the officer must bear the loss or the di.'^grace. 

It has sometimes been held that this view of the responsibili- 
ties of the high officers of government was rej)udiated by Con- 
gress in 1809 and that from that year we must date a new era — 
one in which the rule of salus populi was supplanted by that of 
uncompromising obedience. In support of this contention it is 
usual to quote a provision of an act of that year which declares 
that “the sums appropriated by law for each branch of exjiendi- 
ture in the several departments shall be solely applied to the ob- 
jects for which they are res{X‘ctively ajipropriated, and to no 
other’’: and to remark that after the passage of that act in- 
stances in which executive officers throw themselves on the jus- 
tice of Congress abruptly cease. From the language of the act it 
is inferred that Congress meant to prevent a rejietition of just 
such actions as that which Jefferson took in 1807 ; from the sub- 
sequent omission of executive officers to report their misappro- 
priations it is concluded, not indeed that there were no misap- 
propriations, but that misappropriations were recognized by the 
Executive as being unjustifiable. 

pensed wilh/* 17 Annals, 820 G W ('ampbell thought that thi* taking of monoy 
from an appropnation to one object and applying il to another nii^^ht be ad- 
mitted in an emerf^enry, ‘‘which miuht aJso warrant the Exeruttve in inrurrinfi[ 
expenses not authorized by law ” Ibid , 820 These were supporters of Jefferson. 
But the Federalists, Upham, Gardonier, and Dana, entertained no other \dew; 
the safety of the nation was the supreme law. Even John Randolph, who de- 
nounced the adniini.‘^tration as atlemptinK to cover the looseness of its practice 
by the austerity of its principles, voted for the appropriation- thoujth with the 
reluctance which he would have felt in payinji; a gamhitnir debt to a .swindler 
or the expenses of an unprofitable and disjrraced servant /bid , 825. 

20. The foregoing expressions arc taken from Jefferson’s letter to Colvin 
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Now if it were true that the act of March 3, 1809, was passed 
to repudiate the rule of solus populi, we might expect to find some 
evidence of that fact in contemporary documents, whether in the 
record of the debates leading up to its passage or in the writings 
of him whose boldness for the public good had received so signal 
a rebuke. No such evidence, however, is to be found. The Annals 
0} Congress are silent. Jefferson, explaining the principle of ex- 
ecutive resjjonsibility in 1810, seems unaware that in the preced- 
ing year he had signed a bill based on premises diametrically op- 
p>os^ to that principle. Nor can we anywhere else discover an in- 
tention on the part of Congress to impose novel restraints on ex- 
ecutive action. It may therefore be that there was no such in- 
tention. And indeed, as will be shown in a later chapter, the point 
at i.ssue when the act was pas>.ed was not whether the discretion- 
ary powers of the Executive should be limited but whether they 
should be enlarged. The meat of the act was not the section pro- 
claiming the inviolability of the appropriation laws but a proviso 
to that .section authorizing the transfer of balances from one head 
of appropriation tr) another during the recesses of Congress. The 
section by itself changed nothing and added nothing; it merely 
reaffirmed what everyone had admitted to be the rule of govern- 
ment spending since the theories of Gallatin had gained the su- 
premacy over those of Wolcott. It was declaratory of old law and 
not introductive of new law. 

What was introductive of new law. though scarcely of new 
practice, was the proviso authorizing transfers. For many years 
past, even during Jefferson's administration, some at least of the 
departments had presumed uj»on occasion to mingle their ap- 
propriations, but the\ had never been able to cover their pre- 
sumption with the cloak of congressional approval. The provi.so 
of 1809 removed that difficulty. But it did even more. It ushered 
in a {Period of laxity in the control of government spending dur- 
ing which the Executive discovered so many legal or quasi-legal 
means of varying the appropriation of public money that it al- 
most never found itself comfielled to resort to an admittedly il- 
legal means. During this jjeriod the power of acting in undeniable 
opposition to the law fell into disuse but it was not abandoned. It 
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remained as a reserve to be drawn upon when all ordinary modes 
were eadiausted. 

Of this fact we can adduce a most remarkable example. I refer 
to the occasion at the beginning of Lincoln’s administration on 
which the President authorized and directed the Secretary of 
the Treasury to advance, without requiring security, $2 ,000,000 
of public money to John A. Dix, George Opdyke, and Rich- 
ard M. Blatchford, of New York, to be used by them in meeting 
such requisitions as should be directly consequent upon the mili- 
tary and naval measures necessary for the defense and support 
of the government. For this action there was no warrant what- 
ever in law, but by taking it and other actions like it Lincoln con- 
ceived himself to have saved the government from overthrow. 
His justification was that he had acted under a law higher than 
the statutes. “There was,’’ he told Congress, describing the situ- 
ation of the government at the outbreak of ho.stilities, 

no adequate and effective organization for the public defense. Congress 
had indefinitely adjourned. There was no lime to convene them. It be- 
came necessary for me to choose, whether, using only the existing 
means, agencies, and processes which Congre.';.‘i had provided, I should 
let the Government fall at once into ruin nr whether availing myself of 
the broader powers conferred by the Constitution in ca.ses of insurrec- 
tion, I would make an effort to save it, with ail its blessings, for the 
present age and for posterity. . . . The several Departments of the 
Government at that time contained so large a number of disloyal per- 
sons that it would have been impossible to provide safely through offi- 
cial agents only for the j')erformance of the duties thus confided to citi- 
zens favorably known for their ability, loyalty, and patriot i.sm.®* 

21. Richardson, op. cit., VI, 77-70. Professor Harv’ey Mansfield, upon whose 
advice I have cited this instance, comments upon it as follows: “Three aspects 
of this transaction especially deserve note. In the first place, advances to private 
dtiiens, without special legislative authority, were specifically prohibited in Lin- 
coln’s day by a statute of some forty years' standing. In the second place, there 
was DO indication at all at the time the advance was made that the payments it 
would cover were for objects previously appropriated for. In the third place, 
and moU extraordinary, was the fact that Lincoln’s first acknowledgment of 
the transaction came over a year after the event and long after there had been 
ample opportunity for a disclosure to Congress. The new Congress elected with 
Lincoln in i860 was not in session when hostilities broke out. The advance 
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And so the President, with the af^roval, as it would appear, of 
his constitutional advisers, the heads of all the departments, di- 
rected the advance of public moneys to unofficial persons in clear 
violation of law. 

In the light of these considerations we must conclude that the 
doctrine of salus populi was not repudiated in 1809 but was 
maintained in its full integrity at least until after the Civil War. 
But what of the later period? In Chapter VI we shall see that be- 
tween 1868 and 1874 Congress set itself the task of reestablish- 
ing the practice of specific appropriation One by one it closed 
up the loopholes through which the departments had contrived 
to escape the full rigors of the law. Did it also declare against the 
right of the Executive to transcend the law in cases of extreme 
urgency? By reading political speeches as if they were logical 
documents, by interpreting every blast at the loose practices of 
the spending departments as a puff for the theory of uncompro- 
mising obedience, and by a generally judicious — I will not say 
judicial — choice of e\'idence, one might perhaps build up a tol- 
erable case for the affirmative. But it would be a legal rather than 
a historical argument. The historian will find it more profitable 
to examine what rule was actually followed when the silent varia- 
tion of appropriation-> wa«i no longer permksible. Approaching 
the problem from thi> angle we find, as we might a priori have 
expected to find, that when the urgent ca.se> could not be met by 
stretching the law they were mot by breaking it. 

To enumerate all the occasions subsequent to the Civil War 
upon which the high offict'rs of government dared to incur ex- 
penses unknown to Congress when such action seemed indis- 
pensably necessary for the public good — and having incurred 

here spoken of was onl\ one of a ^cne^ of uholl\ unauthorized steps he took 
He did not summon Coneri‘^‘' into ^^petial session until Julv, and that 
lasted only a month The (li^c!o<iure above quole<{ was not made until the brst 
vtgular sesstOD of that Concre^s was five months old. and until the Hou«e of 
Representativi^s, which had learned of the event unofficially, had passed a resolu* 
Uoti of censure The incident leacht^, then, not only that the President may be 
under a moral duty to disregard the law. but also that the duty of prompt dis> 
closure is one addressed to the President's conscience alone 1 would only add 
that the incident sug^s the need for a Conttres&ional audit of accounts^ for 
if discovery were certain duiclosure would certainly be prompt 
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them, dared to report them — would be a tedious and unprofitable 
task. A few instances may, however, be given. 

Here is one in which President Grant, Secretary of State Fish, 
and Secretary of the Navy Robeson were all involved. In No- 
vember, 1873, after the Virginius affair, it seemed likely that the 
United States might find itself at war with Spain. The navy was 
unprepared. Robeson was therefore directed to place it on a war 
footing. Grant and Fish assuring him that Congress would legal- 
ize any overdraft on his appropriations.-' Accordingly, Robeson 
took measures to put every available ship in condition for imme- 
diate duty, ordered all ships within reach to proceed to Key 
West, enlisted men to supply and fill up the vessels, and accumu- 
lated materials, provisions, and supjilies for their maintenance 
and support and ordnance, ammunition, and all wea[X)ns of 
naval warfare for their use. These ex|>enditures had not been 
foreseen by Congress and were consequently unprovided for; 
they were met from the regular ap})ropriations which were there- 
fore soon de})leted. On December 8 Robeson asked that these ap- 
propriations be replenished. He presented his case to Congress 
in straightforward language: 

The circumstances which have con.strained the Department to this un- 
usual activity and conse<juent e\f)enditure are known to you and to the 
countrv. The fact that thev occurred during the recess of Congress 
made it necessaiy that I should mystdf assume the responsibility of 
prompt action, relying upon the wisdom and justice of the people and 
their representatives for support.- * 

Robeson’s expectation of ju>tice was not disappf)inted. On De- 
cember 31, 1873. he received his actjuittance, the President sign- 
ing an act appropriating $4,000,000 to the Navy Department.** 
It was to this act that Repre.sentativc Blount referred when, 
some years later, he said: 

Sir, I do not hold that there are no emergencies in which an officer may 
not exceed an appropriation. We all remember that at the time of the 

23. Allan Nevins, Hamilton PUh (New York, 1037), p. 675. 

23. Secretary of the Navy to Speaker of the Hou.se, December 8, 1873. 43d 
Cong., ist sess., H.Doc. q, p. i. 

34. 18 Stat. I. See also 2 Congrrsiional Record, 179-185 
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troubles with Spain the Secretary of the Navy enlisted fifteen hundred 
additional men for the Navy. When Congress met that action was sub- 
mitted, and was justified on the ground of threatened war with Spain.’'* 

Passing over a few decades we come to the administration of 
Theodore Roosevelt. At about midnight on April 18, 1906, the 
War Department w'as notified by General Funston of the San 
Francisco earthquake and fire. Secretary Taft did not hesitate to 
act. Orders were imnu'd lately sent to General Funston to render 
all assistance jx)ssible, and from the night of the eighteenth all 
the available stores of the army were used for relief purposes. For 
this appropriation of army .stores there was no warrant in law, 
but it was done on the assumption that the action of the Depart- 
ment would be ratified by Congress, in accordance with prece- 
dents in similar ca.ses. '‘ The aggregate value of the stores taken 
— ^misapplied, if we would use a technical term — was about $1,- 
492.000. In due course an appropriation w'as made by Congress, 
part of which the Secretary of War was siwcifically authorized 
to use “for the purpose of replacing by purcha.se such subsi.st- 
ence. quartermaster’s and medical supplies” as had been fur- 
nished by Taft from the stores of the army.'' 

Finally, we may mention a case arising during the administra- 
tion of President Coolidge. By a letter of October 2. 1926, the 
President — Congress not being in session — authorized, or rather 
directed, the Secretary of .Agriculture to use every facility of his 
Department to meet the needs of the destitute farmers in the 
storm-stricken areas of Florida and for this purpose to use such 
funds of his appropriations as woultl n<jt interfere with the De- 
partment’s currt'nl t>|vraiions. In accordance with this instruc- 
tion of the President. Secretary Jardine. after consulting with 
General Lord, the Director of the Budget, made advances to 
Florida farmers in the amount of about $253,000 for the pur- 
chase of seed, fertilizer, and other items out of the appropriation 
for the eradication of the foot-and-mouth and other contagious 
diseases of animals. 1924-27. a clear diversion of appropriated 

25. Speech, February 25, 18S0 10 Cong Rrc 1120 

26. Taft to Roosevelt, April 21. 1000 (40 Rrr 5660) 

27. 34 Slat 82S See also H F Pringle. Thr Ltir and Ttmes of WiUiam Howard 
Taft, I, aSs. 
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moneys from one purpose to another. On January 5, 1927, the 
President laid the facts before Congress, asking Aat the action 
taken be validated.*® The Senate was immediately agreeable, but 
in the House a few members stood in opposition. “There was 
not,” said Representative Byrns, 

the slightest authority of law for doing that. The money was appro- 
priated by Congress for a specific purpose. Merely because there was 
a million or more dollars in that fund did not authorize the President 
of the United States or the Secretary of Agriculture to use that fund 
for purposes other than those provided by Congress. If that sort of 
practice is to be pursued, then Congress may just as well cease its func- 
tion in undertaking to designate where money shall he spent and resort 
to the practice of appropriating a great lump sum of $4,000,000,000 or 
more and leaving it to the executive departments to say how it shall be 
expended.®® 

The statement is strongly worded, but what is to be noted is that 
neither Byrns nor any member who agreed with him was willing 
to take the position that misapplications were never justified, 
should never receive ex post facto sanction; each contended only 
that the case of Florida was not one of true necessity. “I would 
not object,” said the chief objector, “if it had been necessary to 
relieve suffering or save life. But this was not the case. It vras a 
loan for the future, not to relieve a present emergency — a busi- 
ness proposition, not an act of relief in time of an emergency.”*® 
Representative Garrett repeated these remarks in other words: 
“Ah, if human life had been at stake there and numbers of people 
had been threatened with destruction we might strain the point, 
but when it comes to a purel)' business transaction in the loaning 
of money for the purpose of purchasing seed I cannot acquiesce.” 
On the other side, the emergency was insisted upon and many 
precedents were urged.®* By act of February 28, 1927, the ac- 

28. 69tb Cong., 2d sess., H.Doc. 626. 29. 68 Cong, Rec, 2978. 

30. Ibid, (Representative Byrns). 

31. On the question of precedents the following colloquy is worth noting: 

Wood ... I want to call your attention to some of the late cases. The 
Secretary of War made a loan of this character directing expenditures for the 
repair of damages caused by floods in Arkansas, and in providing sanitary 
measures in Pueblo, Colo., approved in the second defldency act of March ao, 
1922 ; also the action of the President in directing the use of Army supplies for 
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tkms of the Secretary of Agriculture were approved and ratified, 
and the accounting officers of the government, i.e., Comptroller 
General McCarl and his subordinates, were directed to allow the 
appropriate credits in the settlement of the accoxmts of the dis- 
bursing officers of the Department of Agriculture.^ 

From these prerogative instances we must conclude that the 
law of necessity still stands. The opinion that the executive de- 
partments must obey the appropriation laws even though some 
marked evil result to the country or some marked advantage be 
lost, is wrong. The high officers of the government, and a fortiori 
the President, have a right, indeed a duty, to do what they con- 
ceive to be indispensably necessary for the public good, provided 
always that they submit their action to Congress to sanction the 
proceeding. 

We come now to a different subject of inquiry — the right of 
executive officers to transcend the law in ca.'^es of mere conven- 
ience and to do so without notice to Congress or risk to them- 
selves. The next eight chapters trace, period by period, the efforts 
of Congress to establish the doctrine that — except in cases of 
indispensable necessity — the executive departments are under 
an absolute obligation to observe the law.s making s}>ecific ap- 
propriations of money; they ^how that these efforts have taken 
the form of a progressive limitation on e.xecutive discretion; and 
they explain the origin and development of the various com- 
pensatory devices by the use of which the Executive, while for- 
mally admitting the principle of Congressional control, has suc- 
ceeded in relaxing the severities of its application. 

the relief of sufferen from storms and floods at Corpus Christi, Tex., also in the 
second deficiency act approved March 20, 102 ^ ; the action of the United States 
in directing the issuance of farming supplies for the relief of sufferers from the 
Japanese earthquake in 1033, which was approved by Con^^ress in 1035. 

^^Back in 1Q13. under the Wilson administration, an act was passed extending 
aid through various appropriations, and funds appropriated for the improvement 
of rivers and harbors were diverted from that appropriation for the purpose of 
teUering sufferers from floods in Mississippi. 

‘'Mr. Chindbiom. Were those all ratifications after expenditure? 

“Mr, Wood. Ever)* one of them was a ratification after the expenditure. There 
are many such prec^ents going back to the very beginning of our Government/* 

33* 44 Stat, Pt. II, 12^1. 



CHAPTER II 


GALLATIN AND THE STRUGGLE WITH 
WOLCOTT: 178S)-1801 

T he first three acts “making appropriations for the sup- 
port of government”' were written in very comprehen- 
sive terms. The act relating to the year 1 789 contained 
but four heads of expenditure and is so brief that it may be 
quoted in whole: 

Beit enacted by the Senate and House oj Kepresentatms oj the United 
States of America in Congress assembled, 'Fhat there be ap{>ropriated 
for the serx’ice of the present year, to be paid out of the monies which 
arise, either from the requisitions heretofore made upon the several 
states, or from the duties on impost and tonnage, the following sums, 
viz. A sum not exceeding two hundred and .sixteen thousand dollars 
for defraying the expenses of the civil list, under the late and present 
government; a sum not exceeding one hundred and thirty-seven thou- 
sand dollars for defraying the c,xj)enses of the department of war; a 
sum not exceeding one hundred and ninety thou.sand dollars for dis- 
charging the warrants issued by the late board of treasury, and remain- 
ing unsatisfied; and a sum not exceeding ninety-six thousand dollars 
for paying the pensions to invalids.*' 

I. .Acts of September :q, 17SQ, Mardi jo, 1700, Februarv ii. 1701 (i Slat. 95, 
104, 190.) These were, of course, not the only appropriations passed during these 
first years The expcn.ses of Indian treaties, of foreign intenourse, of interest 
on the debt, of debt reduction, of protection of the frontiers, of the mint estab- 
lishment, and of various other objects* were proended for in .special acts ,K list of 
all appropriation acts passed between the e.stablishment of the government and 
May M, 1792, will be found at 3 Annals, 1258. 

2, By the "civil list” were meant the .salaries and continjrent expen.'^'s of the 
w’holc government including those of the War Department. 

Under contingent expenses “are comprehended firewood, .stationary, together 
with printing work, and all other contingent exp(*nse.s for the two Houses of 
Congres-s, rent and office expenses of the several Department.s, viz. Treasury, 
State, War, and of the General Board of Commiisioners, and Paymaster Gen- 
eral.” Josejih Xourse, Regi<-ter of the Tre.isury, January' 5, 1700. &c A.S.P,, Fi- 
nance, I, 3S 

By the “department of war” were meant the military as distinct from the 
civil expenditures of the government. 
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The second act was more prolix, containing as it did a consider- 
able number of appropriations to meet specified demands; but 
its major appropriations were only five; the civil list, the depart- 
ment of war, the invalid pensions, the expenses of Congress,® 
and the contingent charges of government/ The third act was 
again brief, listing but four heads — the usual ones for the civil 
list, the department of war, and the invalid pensions; and an- 
other for the aggregate of the specified demands enumerated in 
the estimates of the Secretary of the Treasury. 

Senator Maclay seems to have been the first to object to this 
mode of making appropriations. In his Journal under date of 
March 22,1 790. he writes; 

The appropriation bill was now reported, with a ver\’ trifling amend- 
ment inde<^; to divide a sum of about a hundred and ninety dollars 
between our doorkeeper and the doorkeeper of the Representatives. 
The momentum of a spittle would have been as effectual to stop the 
flowing of the st'a as any efft)rt to check thi.s bill. The appropriations 
were all in gross, and to the amount of upward of half a million. I could 
not get a copy of it. I wi.shed to have seen the particulars specified, but 
such a hurry I never s<iw before. 1 did n(tt see the bill in the hands of any 
of the members, but they might have had it for aught I know. I really 
fear the committee gave themse*Ives little trouble about it. The moment 
it was through. General Sthu\ler and Mr. Morris called for it on the 
third and last reading, for they said the Secretary wanted to make re- 
mittances to Europe. They got what they wanted, and thu.s we had 
done with it. 

This mode of doing busine.>-s cannot la.st long. .Ml evils, it is said, 
cure themselves. Here is a general appropriation of above half a million 
dollars- -the particulars not mentioned- -the c.stimatcs on which it is 
founded may be mi.slaid or changed: in fact, it is giving the .Secretary 
the money for him to account for as he plea.scs. This is certainly all 
wrong. The e.stimate should have formed part of the bill, or should have 
been recitetl in it.'' 

It is, however, tin erroneous inference, or one put forw’ard for 
political effect, to suppose that, because of the generality of the 

3. These had been estimated in the civil ti.'-t. but Congres.s took them out 
in order to make the appropriation unlimited in amount. 

4. See p. 2,^, n 7, for the purpo^' of thi* appropriation. 

S* The Journal 0} William XfacUty (New York, i027>, pp. 215-216. 
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expressions used in these acts, the Executive had unlimited dis- 
cretion to apply the public funds in any amounts or to any dti- 
jects which might be comprehended under the broad headings. 
The contradictory is the case. In the first place moneys could be 
applied only to authorized objects of expense and these were 
usually, if not invariably, set out in laws distinct from the ap- 
propriation acts. In the second place the bulk of expenditure — 
in other words that part of it which was for salaries and wages — 
was controlled by general laws prescribing the number of officers 
and the rates of pay; for example, there could be no more than 
five associate judges of the Supreme Court nor could any one of 
them be paid more than $3,500 a year. In the third place the ap- 
propriation acts were understood to be mere summations and 
endorsements of the estimates submitted by the Secretaries of 
the Treasury and War Departments; these estimates were, in 
effect, integral parts of the appropriation acts, and they were set 
out in considerable detail.® 

That Hamilton regarded himself bound by something more 
than the totals contained in the appropriation acts may be suffi- 
ciently proved by the following pa'-sage in a communication ad- 
dressed by him on March i. 1790, to the House of Representa- 
tives; 

The Secretary further begs leave to observe, that occasions occur from 
time to time, which fall under no stated head of expenditure; for which 
provision in some mode or other, i.s necessaiy. A circumstance, at pres- 
ent existing, may serve as an example. There are persons who have 
been for some time associated in the practice of counterfeiting the se- 
curities of the United States, in a way which renders detection diffi- 
cult, and has been productive of numerous impositions on individuals. 
The apprehension and punishment of these persons is, evidently, a 

6. The Acts of 1790 and 1791 specifically tied the ei>timale.s to the appropria- 
tions. The Act of 1791, for example, expressed the matter as follows- “Be it 
enacted . . that there be appropriated the several sums and for the several 
purposes following, to wit: A sum not exceeding $>299,276.53, for defraying the 
civil list as estimated by the Secretary of the Treasury in the statement number 
one, accompanying his report to the House of Representatives of the sixth in- 
stant. ...” Similar references to statements two and three limited the appli- 
cation of the appropriations for specified demands and for the department of 
war. 
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matter of serious public concern, and the necessity of being able to offer 
rewards for that purpose, is apparent; but the want of a provision for 
it is an impediment. Whether the appropriation of a moderate sum, 
for such cases, to be disposed of under the direction of the President 
of the United States, would not be a proper measure, is humbly sub- 
mitted to the wisdom of the House.^ 

That Washington and Jefferson entertained the same view of the 
timits of their authority is shown by a similar document sent to 
the Senate and House in 1 792 : 

An article of expense having occurred in the Department of Foreign 
Affairs, for which no provision has been made by law, I lay before you 
a letter from the Secretary of State, explaining the same, in order that 
you may do thereon what you shall find to be right. — G. Washington.* 

The first general aj>propriation act to specify the several pur- 
poses for which the moneys were appropriated, instead of ap- 
propriating sums in gross wdth a reference to the Secretary’s esti- 
mates for particulars, was that for the service of the year 1792. 
The phraseology adopted was as follows ; 

Be it enacted, etc., That for the service of the year 1792. and the sup- 
port of the ('ivil li.'^t of the United Stales, including the incidental and 
contingent expenses of the several Departments and officers thereof, 
there shall be appmpriated a sum of money, not exceeding three hun- 
dred and twenty-nine thousand six hundred and fifty-three dollars and 
fifty-six cents, that is to say: . . . 

and there followed an enumeration of the general heads of the 
Secretary’s estimates with a specific sum assigned to each. The 
same formula was applied to the military expenditure, which w'as 
divided under twelve heads. The House was responsible for this 
change in form, in which the Senate concurred.*' 

7. A.S.P., Financr, I, 3S. In consequence of this suggestion Congress in the 
annual appropriation act for 1700 authorized the President to draw from the 
Treasury a sum not exceeding $10,000 to defray the contingent charges of 
government. 

S. A.S.P., Foreign Reiations, I, 131. The expense alluded to was incurred for 
the relief of a number of American sailors impressed in England to serve in the 
British Navy. 

Q. 3 Annals, ssS. 
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The precedent established by this act was confirmed the next 
year. TTie appropriation bill for the year 1793, as sent from the 
House to the Senate, specified all the items of each sum granted 
to the War Department. But the Senate amended the bill in such 
a way as to condense the whole into one aggregate sum.^° This 
amendment occasioned some debate in the House. It was ob- 
served — the record does not state by whom — that by thus mak- 
ing one sweeping grant, the particular items would be kept from 
view so as to render any future inquiries into the application of 
the public moneys extremely difficult. And it was said further 
that the amendment left too much discretionary power in the 
hands of the Secretary of War, 

for although it would be e.xpected that he should apply the money to 
each particular object of the many expressed in the estimate by him 
furnished, yet if they were n()t also sf)ecified in the law, he would not 
be obligated to pursue this conduct : in fact he might apply the whole 
to a few of the objects, perhaps to only one, and leave all the others un- 
supported. 

Against this view it vras objected that the items had already been 
examined and discussed in the House and that, as the total was 
not altered by the Senate, there could be no danger in concurring 
with the amendment. Finally, by a majority of one vote, it was 
decided not to concur. The Senate receded from its position and 
the bill as enacted carried the particular items. 

The construction and practice of the Treasury relative to acts 
■appropriating money were for the first time questioned by Mr. 
Giles, who on February 27, 1793, introduced a series of resolu- 
tions to which reference has been made in the preceding chapter. 
Of these the third was in the words following: 

Resolved, That the Secretary of the Treasury has violated the law, 
passed the 4th of August, 1790, making appropriations of certain 
moneys authorized to be borrowed by the same law, in the following 
particulars, viz.: First, by applying a certain portion of the principal 

10. Perhajjs two suni« : “There was no limitation of specific sums mentioned 
in the Senate’s amendment but the sweeping total of $9C3)Ooo, and $30,000 for 
contingencies— nearly a round million.” Ibid., 890. 
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borrowed to the payment of the interest falling due upon that principal, 
which was not authorized by that or any other law, etc.'^ 

The transaction which gave rise to this motion may be ex- 
plained as follows. The general receipts of the government were 
by law divided into two funds — the foreign and the domestic — 
each of which was appropriated to certain specified uses. In par- 
ticular, the instalments on debts owing to France and Holland 
were to be paid from the foreign fund, but the interest on those 
debts, or rather on such of them as were incurred after 1791, was 
to be paid from the domestic fund. It happened on a certain occa- 
sion that a sum of money was due abroad for interest, which, ac- 
cording to law, ought to be paid from moneys arising from the do- 
mestic revenues, and that at the same time the United States had an 
offer to make a payment on the French debt by sending a supply 
of provisions from America to Santo Domingo. In this situation 
Hamilton, instead of sending money from the United States to 
France in order to pay the interest and instead of drawing money 
from France to the United States in order to buv the provisions, 
substituted the one sum for the other. “He committed.” said 
Barnwell, “the great crime of directing the money borrowed, and 
already upon the spot, to be applied to the payment of the in- 
terest due, and has taken the sums applicable to the payments 
of that interest, which was already here, and made use of it to 
pay the Debt due to France in the produce of the United States.’”* 

This transaction wa^ strongly defended by Barnwell and 
others on the ground that it any violation had occurred, it was 
only of the dead letter of the law. For the Secretary to have re- 
mitted moneys abroad to jiay the interest and to have drawn bills 
to bring the foreign fund" here, would, they said, have been the 
height of absurdity. \Va" there any necessity for this complex of>- 
eration, for the expense of remittance, the probable loss on the 
sale of bills, the loss of interest while the money was in transit, 
when the whole matter could be negotiated bv the simple and 
economical mode pursued? So far from this arrangement being a 
ground of censure, had the Secretary pursued any other mode he 
would have been animadverted upon with great severity; he 
would have been accused of ignorance of his duty, and every loss 
lbld,9 000. 12 INd * 010 
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incidental to the transaction would have been charged to his 
account. 

The proponents of Giles’s resolutions took another view of the 
transaction and labored hard to prove that it was not a mere 
transposition of moneys to prevent the sending of them back- 
ward and forward but that it was an absolute diversion of appro- 
priated money and consequently a violation of the law making 
the appropriation. The Congress, however, was not convinced, 
and the resolution was negatived by a large majority.' “ 

In the next session of Congress further light was thrown upon 
the practical construction given by the Treasury to the appro- 
priation laws. The Baldwin Committee, appointed at the instance 
of Giles to examine the whole machinery of the Treasury De- 
partment, in their report of May 22. 1794, explained the man- 
ner in which, under certain conditions, appropriations were an- 
ticipated. 

It has occasionally happened that the omission or delay of appropria- 
tions by law, renders it imposnible to satisfy, in regular course, de- 
mands upon the treason,', which have been incurred pursuant to law, 
and the satisfying of which is essential to the public credit and service. 

In such cases, the course has been for the .Secretary of the Treasury 
to request informal advances by the banks, to the persons to whom 
the payments are to be made, to be reimbursed when provision is made 
by law. The accounts of such advances are distinct from that of the 
Treasurer, and the advances are reimbursed, when provision is made 
by law, by warrants upon the Treasurer.*'* 

13. Gallatin, in his Sketch of the Finances of the Ignited Slates, says that it 
was since demonstrated by official •■tatements that that r^•^olution was strictly 
and literally true; but the transaction, he adds, was to a certain degree rather 
a want of form than a .-.uhslantial violation of the appropriation law. 

14. A.S.P., Finance, I, 284, This or a similar practice was continued during 

the whole of Wa.«hinKton's and .Adam.s' administrations Gall.ttin in a letter 
of March i. 1802, to Nicholson, the Chairman of a Committee of Investigation, 
wrote: . .a custom had, till lately, prevailed, to paj moneys out of the 

Treasury, on a simple letter, addressed from the Secretary to the Treasurer, 
which payments have, afterwards, been covered by warrants, instead of being 
grounded, according to law, on those warrants. And, in some instances, moneys 
have been thus informally paid by the Treasurer, or advanced by the Bank of 
the United States, before an appropriation had been made, by law. to cover 
the expense for which the money had thus been advanced. In every such in- 
stance, the payment had been authorized by a subsequent appropriation, and 
covered by a warrant, grounded on the appropriation. It must, abo, be observed, 
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To this practice no objection was made by the Committee and, 
since several of its members were very hostile to Hamilton, it 
may perhaps be inferred that they regarded the anticipation of 
appropriations as unexceptionable. 

tbat> in some instances, moneys are advanced by the collectors of the revenue, 
out of the public moneys in their hands, and before the same have been drawn 
in the Treasury. The two principal objects of expenditure, to which this ex- 
ception to the genera) rule applies, are the expenses incident to the courts of the 
United Stales, other than those for saiar}\ namely, those for jurors, witnesses, 
fees, safe-lcceping of prisoners, and contingencies, which are advanced by the 
collectors of the customs, to the marshals, and those incident to the ordinary 
support and repairs of liirht-houser, buoys, and piers, which are, aLrO, generally 
defrayed out of the public moneys, in their hands, by those collectors, or other 
revenue officers, under who<- superintendence those establishments are placed. 
In those instances v^arranU issue as if the moneys expended had been previously 
drawn into the Treasury*, and, afterwards, paid out of the same to the revenue 
officers, in order to enable them to defray the expense/' Ibid,. 755-750. 

The anticipation of appropriations having been referred to in the Com mil tee's 
reoort as an '‘irrcgularitv /’ WoKoU. Hamilton's successor as Secretary of the 
Treasur)', made the followins reply. **The in'-tances, in which monies have been 
advanced by Banks, or applied by Collectors, to the public scr\ice, have been 
in cast's where the expenditure authorised by f.u'.L, an»l ‘when no appropria- 
tion exi.'ited) where the public faith efectually obliged Congr€$$ to make such 
appropriation, I can now* mollect but one cxccy)tion, in a case of urgent neces- 
sity, of no great amount, and which w'a^ in a few months sanctioned by Law; — 
It has frequently happened that protracted debates on important questions or 
other causes, have delayed the provisinn^i for the current service, for several 
months, after the commencement of the year; — the delay w’as frequently very 
inconvenient, and always increa'^d the labor and responsibility of the officers of 
the Tfeasurx'; — the manner, in which payments were made in such case. Viw 
perfectly understood — I believe 1 am not mistaken, in my recollection, that the 
compensations of the members of the legislature itself, have sometimes been 
thus infontirilly advanced Is it not the extreme of rigour, at this period, when 
the Committee are doubt le'is satisfied that the future operations of the Treasury 
will not be influenced by prete<lents. deemed liable to exception, to describe a 
well knowm usage, w^hich has been producti\e of no injurious consequences, .and 
which was founded on a respectful confidence in Congress, by the offensive 
appellation of an ‘irregiilaritv ' " Oliver Wolcott. An Address to the People of 
the United States (Hartford, 1802). p 17. 

The practice does not appear to have l>een w^holly abandoned even in Jeffer- 
son's administration. John Randolph, speaking in 1807, said th.at *‘when a head 
of a department wants money, purchases may be made upon credit, with an 
undcTstanding at the banks and with the purchaser that the notes are issued for 
the service of Oovemment. Discount*! are ol>tainc»<l and the United States pay 
the difference, in the price of the commodity. Here, althounh the money has 
gone out of the bank, it is. in legal phrase still in the Treasury, until Congress 
nieet and pa.ss an appropriation law*, when ha\ing been paid to take up the 
notes it marches again out in official costume and parade.** 17 Annuls S52. 
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During the autumn of 1 794 the question of specific appropria* 
tions was again raised. This was upon the occasion of the insur> 
rection in the western counties of Pennsylvania. Although the 
President of the United States had been authorized to call out the 
militia to suppress insurrections, no moneys had ever been ap- 
propriated for that object. In this situation the heads of the sev- 
eral executive departments, with the exception, it is said,*® of Ed- 
mund Randolph, who was then Secretary of State, concurred in 
the opinion that the sums appropriated for the service of the War 
Department were applicable to the expen.ses of the militia. The 
militia were accordingly called out in October and their expenses 
were defrayed from War Department moneys until the last day 
of December when an act was passed covering them by an ex 
post facto appropriation. 

On December r, 1794, Hamilton communicated to Washing- 
ton and to the Speaker of the House of Representatives his inten- 
tion to resign the office of Secretary of the Treasury on the last 
day of January next. On that day, accordingly, he renounced his 
official position. The gentleman whom the President had deter- 
mined to nominate as his succes.sor wa.s Oliver Wolcott, Jr., the 
then Comptroller of the Treasury — a man. according to Ham- 
ilton, of “undoubted intelligence, probity, and good principles 
with regard to public credit.”*” The nomination made, Wolcott 
took office February i, 1795. 

From this date to the close of President Adams’ administra- 
tion the construction given by the Treasury Department to the 
appropriation laws was almost, if not quite, uniform. And this 
uniformity, it may be noted in passing ( the fact will presently be 
proved), was maintained in spite of variations in the wording of 
the appropriation laws themselves and of repeated and declared 
efforts of Congress to upset it. From 1 795 to 1801 it was not upon 
the will of Congress that the application of the public moneys de- 
pended but upon the rules of interpretation which Wolcott had 
formed with a just regard, as he put it, for the welfare of Con- 
gress and the people. 

15. By Wolcott, whose testimony is not always reliable when it concerns 
Randolph. 

16. HamUton to Willink, etc. January 31, 1795. Works, Lodge ed., VIII, 333. 
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These rules of interpretation varied with the nature of the ex- 
penditure. Some objects Wolcott regarded as proper for specific 
appropriations; others he thought should be appropriated for in 
gross. Nor was he at all affected by the attempts of Congress to 
determine for itself in which category the several objects be- 
longed. If by the influence of a Gallatin, a Madison, or a Giles the 
national assembly were induced to subdivide appropriations so 
as to produce an inconvenient complexity in the public accounts 
or an embarrassment to the public service, Wolcott saw his duty 
plainly: he corrected the mistake so far as possible by Treasury 
construction. 

What were these rules of interpretation which supplemented 
and in some instances supplanted the law? Gallatin has supplied 
the answer : 

It seems to have been generally understood, that the whole of the 
moneys, appropriated for the annual supjwrt of the army and navy, re- 
spectively, were to be considered as making but one general appropria- 
tion for each of those two objects; and that the sums, thus appropri- 
ated, were indiscriminately applicable to every distinct object of ex- 
penditure embraced under those two general heads. 

The appropriations for the Indian department, and those made gen- 
erally for fortifications, have. also, been mostly blended with those of 
the War Department. But it >eem'^. though it is difficult to reduce the 
practice, heretofore established, to any uniform and certain rule, that 
the appropriations, in relation to the purchase of cannon, arms, am- 
munition. and militar\ "lores, to the purchase or leasing of foundries 
and armories, and to the fortifications of certain designated harbors, 
and, also, those in relation to the purchase of land with growing tim- 
ber, or of timber, to the erecting of two docks, to the purchase or build- 
ing of twelve ves'iels, to building and equipping three ships, not less 
than thirty-two guns, to the building of ten galleys, to the building six 
sloops of war, and six seventy-four gun ships, to the safe keeping of 
French prisoners, as well as those respectively made during the last 
session of Congress, for completing six seventy-four gun ships and the 
public navy yards, docks, and whar\'e5. and for erecting marine bar- 
racks, have l)een considered as distinct from each other, and fn)m all 
other made in relation to the army and navy, respectively. 

The appropriations made in relation to the public debt, to the civil 
department, to domestic expenses of a miscellaneous nature, (such as 
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the mint establishment, Iight*houses, census, &c.) and to foreign ex- 
penses, have been generally considered as constituting, for eai^ dis> 
tinct object of exptendilure, embraced under each of those general 
heads, a specific distinct appropriation, the amount of which was ap- 
plicable only to that specific object for which it was appropriated.^^ 

Congress seems first to have been put on notice of the Treas- 
ury’s construction of the laws making appropriations for mili- 
tary expenditure in February, 1 795. At the time of Wolcott’s ele- 
vation to the Secretaryship of the Treasury Department (Feb- 
ruary I, 1795), Fitzsimons of Pennsylvania w’as chairman of a 
committee appointed to consider the estimates and prepare bills 
for making appropriations for the War Department. Some ques- 
tion appears to have arisen in connection with the fitting out of a 
naval armament as to the continuance in force of an appropria- 
tion beyond the year for which it was voted. On the one hand it 
was urged that last year s provision automatically extended to 
this and that an attempt to vote the money again was a useless 
proposition: on the other, it was said that the provision did not 
extend but that the unused money must be carried forward as 
surplus revenue and that a new act was requisite to reappropriate 
it.^® As a result of the discussions on this subject Fitzsimons 
wrote to Wolcott inquiring whether a surplus appropriation for 
the military establishment for one year could be considered as a 
proper object of deduction from the estimate of the succeeding 
year. To this inquiry Wolcott on February 25 communicated the 
following official answer: 

17. ASP., Finance, I, 755. This analysts seems to have been accepted by 
Wolcott himself, who in op. cit., p. 7, cites it to dNprove an assertion made by 
the Nicholson Committee in their report of April 2 q, 1802. Committee had 
said that “the appropriations for the army and navy, re.'-pertively, have been 
comidered as constituting but one general fund for each of these objects, al- 
though, in most of the laws making appropriations, a variety of heads of expendi- 
ture were distinctly specified*' — a declaration not wholly supjiortcd by Gallatin^s 
letter (to w’hich the Committee referred as a voucher) inasmuch as Gallatin 
had mentioned as general appropriations only those made for tlie annual support 
of the army and nav^ and had enumerated a variety of others, in relation to both 
the War and Navy Departments, which he expressly admitted to have been 
considered as specific. 

18. 4 Annals, 7250. The identification of an unexpended balance of appropria- 
tion with surplus revenue is a curious but common error; it is, however, irrel- 
evant to the point here at issue. 
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Hie Secretary of the Treasury respectfully informs Mr. Fitzsimons, 
of the House of Representatives, that the question proposed by him 
has never been fully decided by any law, or by the practice of the 
Treasury. 

It has been usual for the Legislature to grant appropriations for the 
military service, on estimates of the probable yearly expense, and 
hitherto the yearly expenditures, at the Treasun,', have been referred 
to the appropriations for the same year* with the exception, however, 
of such expenditures as were susceptible of an application to some pre- 
cise part of a general appropriation. 

By far the greatest part of the expenditures for military purposes are, 
however, unsuscefttible of such a minute distribution, as are approf)ria- 
tions for other objects, and of course the expenditures for the military 
Department are kept under more general heads: for instance, certain 
sums are granted for pay, rations, forage, clothing. transporUition. etc. 
It would be very difficult, if not impracticable, to issue money under 
these several heads; and if it were to be attempted, exces.-.ive appro- 
priations and advances would become necessary, and an extraordinary 
risk would be incurred by the public. It has been my opinion, that the 
appropriations for mere military puqioses, ought to be general grants 
of such sums, as are from time to time deemed requisite for the public 
service, to be issued according to exigencies, and afiplied and accounted 
for according to law; and. in thi> jxiint of view, a surplus appropria- 
tion for one year, becomes a fair subject of deduction from the estimate 
for a succeeding year. 

As j'ou have mentioned the CjUe.stion. I .shall be glad if some measure 
can be adopted, which will cxprcs.s the sense of the Legislature upon 
the subject."' 

Several years later, when the Treasury s con.st ruction of the 
appropriation laws was under severe attack, ^^\>lcott reverted to 
this letter of February 25. 1705. a.s containing within it a com- 
plete explanation of the reasons justifying that construction: 

If with a full knowltnlge of the events, which have since occurred. I 
were to prepare a communication to protect myself against such a re- 
port, as that under consideration, it would be impossible for me tt» ex- 
press my ideas with more precision, than in the terms, which were 
adopted in this official note. I am greatly decei\ ed if the reasons, briefly 
assigned, for the practice of the Treasury, do not afford a conclusive 

10. Quoted from Wokott, of. cil., p. o. 
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justification. It was stated that such expenditures, as were susceptible 
of application to a precise part of a general appropriation, were so ap- 
plied; but that other expenditures were referrrf to more general heads. 
. . . Upon the principle of appropriating distinct funds, it would be 
necessar)’ to provide, not only against contingencies of a general na- 
ture, but against contingencies, in relation to each subordinate branch 
of the service. It might of course happen, that two millions of dollars, 
granted under twenty distinct heads, would be found a less efficient and 
useful fund, than one million of dollars, subject to a general applica- 
tion. The result is, that the practice of the Treasury was alike conducive 
to order and economy.-" 

At the time no particular notice appears to have been taken of 
Wolcott's letter to Fitzsimons. \o modification was introduced 
into the laws governing the application of approjiriated moneys, 
except that in the act making provision for the public debt a 
clause was inserted that no appropriation for the current service 
should continue in force for more than two years after the year 
in which it was made, unless a longer duration was specially as- 
signed by law. Even this limitation, its Wolcott points out. origi- 
nated in a recommendation of Hamilton 

20. Ibid., p. lo. 

21. The eighth proposition in Hamilton''^ Report of January lO. 1705, on 
the public credit read as follows: '*Tliat, in regard to an\ ^um whiih shall have 
remained unexpended upon any appropriations other than for the payment of 
the interest of the funded debt and for the purposes of the .linking fund, for 
more than two years after the end of the calendar Near in which the act of ap- 
propriation shall have biTn passed, such appropriation shall be deemed lo cease 
and determine — and the ‘^um ex[>ended U[)on it •^hall b«‘ tarried to an actount to 
be denominated ‘The Surplus Fund/ But no appropriation ^hall be so deemed to 
have ceased or determined, till after the year 1705, unless it "hall appear to the 
Sccretar)' of the Treasury that the object of such appropriation has been fully 
satisfied, in w^hich caM\ it shall l>e lawful for him to cause to be carried the 
unexpended residue thereof to the account aforc'^aid “ 

Upon this sueeestion he remarked: “This is to terminate an embarrassment 
which has been experienced Appropriations are frcfjuently made for objects, the 
extent of which Is not precisely known, or in a degree casual. To leave them 
indefinite, as to time, is sometimes to tie up, unnecessarily, a portion of the 
public funds, which may, ultimately, not be wanted at all for the purpose of the 
original appropriation. 

“It will do away this inconvenience, and promote perspicuity in the treasury 
accounts of appropriations, if an ultimate period is fixed when each appropria- 
tion shall be deemed to have ceased. Should further appropriations appear 
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The silent ratification by Congress of the practice of the 
Treasury relative to these laws did not long continue. On Decem- 
ber 7, 1795, at the opening of the Fourth Congress, -\lbert Galla- 
tin, “the Frenchified Genevan,”*' as his political enemies were 
later pleased to call him, took his seat as one of the Representa- 
tives of Pennsylvania, a place which he was to hold continuously 
until i8qi when he was appointed Secretary of the Treasury. By 
his own account he determined to devote himself to two principal 
questions — constitutional construction and the finances. 

With Gallatin the Federalists had had some previous expe- 
rience. Elected in 1 793 to the Senate as the colleague of Robert 
Morris, he had lost no time in moving a resolution calling uf)on 
the Secretary of the Treasury for an elaborate statement of the 
debt a.s due on January i, 1794. together with a number of other 
statements and accounts, including summary statements of the 
actual receipts and expenditures, for each calendar year from 
the commencement of the present government to the last day 
of December. 1 793. These last-mentioned statements were to dis- 
tinguish the moneys received under each branch of the revenue 
and the moneys expended under each head of appropriation; to 
state the balances of each branch of the revenue remaining un- 
e.xpended on the last day of the year ; and to specify separately 
such balances as were on that day in the Treasury and >uch as 
were uncollected or in the hands of any banks, officers, or other 
persons. This resolution, introduced January 8. 1794. was laid 
over until the twentieth when it wa> adopted. On February 10 a 
reply was received from Hamilton stating the difficulty of com- 
piling the information demanded with the clerks at his dispt)sal, 
representing the interruption it would cause in the daily routine 
of the Department, and deprecating the practice of such unex- 
pected demands. On the eleventh this letter was referred to Gal- 

tiecessary for the ^me objects^ new can be prc;k‘nted. and ap- 

propriations made. 

“The designating an account with a denomination knowm in the laws, to w'hi'h 
the surpluses are to be carrieii. will facilitate future legi>lative disposition^ of 
the resulting fund. It is, however, essential to the system of public crctiit, that 
this should be with the exceptions contained in the proposition '' 

22. So he Is called in a resolution of the town of Gloucester quoted, in part, 
by Adams, op. cit.^ IV. 414. 
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latin, Ellsworth, and Taylor, for consideration and report. There 
the matter ended, for on February 28, Gallatin, a resident of the 
United States for thirteen years, was expelled from the Senate 
on the grounds that he had not been nine years a citizen. Ham- 
ilton made no further effort to supply the information called 
for.“* 

Gallatin, as has been said, took his seat in the House on De- 
cember 7, 1795. On the twenty-first of the same month he called 
up a resolution which he had laid upon the table a few days be- 
fore for the appointment of a standing committee of ways and 
means. The motion being agreed to ncm. con., fourteen was fixed 
upon as the proj>er number, and the committee apjwinted.®* Pres- 
ently Wolcott, desiring, so he intimates, a formal ratification by 
Congress of the Treasury construction of the appropriation acts, 
wrote to this committee presenting the question of .specific appro- 
priations. This letter, or report, was accompanied by an estimate 
for the service of the War Department and concluded in the fol- 
lowing terms: 

To Prevent Future Mi.sconception, and for the immediate informa- 
tion of the Committee, I think proper to obser\'e. that by far the great- 
est part of the e.x|)enditures, for the Militaiy Department, are found, 
by e.xperience, to be unsusceptible of that particular distribution, which 

23. An indirect allusion to these resolutions is contained in a letter from 
Hamilton to the Senate on another subject, dated Februarx' 22, 17<J4. In this 
Hamilton, defending; himself against the suppo.sition that he had Iwen guilty 
of undue delay and negligence in furnishing a certain paper to the Senate, 
animadverts on the interruptions which his work had suffered by reason of 
“unexpected, desultory, and distre.ssing calls for lengthy and coinplicated state- 
ment.«. '•ometimes with a view to general information, sometimes for the ex- 
planation of points which certain leading farts, witnessed by the provisinn.s of 
the laws and by information previously communicated, might have e.xplained 
without those statements, or which were of a nature that did not reem to have 
demanded a laborious, critical, and su«piriou.s investigation unless the officer wa,s 
understood to have forfeited his title to a reasonable and common degree of 
confidence." This letter is endorsed by Gallatin in a later hand — “complains of 
unnecesfary calls, alluding indirectly to certain resolutions, founded on my 
motion, calling for explanatory statements which were never furnished," Henry 
Adams, Life of Gallatin, p. 116 n. 

24. 5 Annals, isq. The members were William Smith, Sedgwick, Madison, 
Baldwin, Gallatin, Bourne, Gilman, Murray, Buck, Gilbert, Isaac Smith, Blount, 
Patten and Hillhouse. 
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is observed in the issues of monies for other objects — of course it has 
been the usage of the Treasury to open the accounts, with the War De- 
partment, under more general heads. Unless this mode of proceeding is 
continued, excessive appropriations and advances will necessary, 
and an extraordinary' risk will be incurred by the public. 

It follows, that appropriations, for military purposes, ought to be 
considered as general grants of such sums, as the public service is found 
to require, to be issued according to exigencies, and applied and ac- 
counted for, according to law.='‘ 

A few days after this letter was received, the appropriations for 
the military and naval establishments being under consideration 
in Committee of the Whole, it was proposed to fill up the blank 
for the subsistence of the officers of the army with $68,480. Gal- 
latin, believing thi.s sum excessive, moved to reduce it to $45,606. 
and in support of this motion he offered among rdher reasons the 
following: 

Whilst he was ii]), he wouM mentMin an^thiT reason Tt w^uld ^pply, 
also, to the rations of non-commissioned and soldiers, one-third 

pari of the estimated amount of which \^ilI be j'roper to be deducted, if 
his motion was carricnl Ht" shtuild not ha\e been anxious about this 
matter but for one thine. He would remiml the ( onimittee of a letter 
which ha<l t)een written b\ th(‘ Secretary of the Treasury to the Com- 
mittee of Wavs and Mean>, in which it will apjx'ar that allhouiih thi v* 
made specific appropriations for each h<'ad of exj>ense relative to the 
Military Establishment, yet, those appro;)riations had been considered 
as a general grant for that dejiartment. The consetjucnce of this was, 
he said, that if more was granted any particular purpose than was 
necessary', the surjtlus miiiht be expencled for any other item in the 
Military' Establishment: therefore, when $70,000 were voted for the 
Indian department, if the Executive wanted to apply a larizer sum for 
that purpose, thev ihouirht they had a ri^ht to appropriate to it any 
excess of appropriation beyond the expenditure for subsistence, or any 
other of the items for which more might have been voted than was 
necessary; so that there was no check to the expenditure, except the 
aggregate amount of all the moneys apjwopriated for the Military' 
Establishment, and, for that reason, he hopeil his motion would l>e 
agreed to.*® 

as. Wolcott, op, cit.f p. ii. 


20. 5 Annals, i 47 r>- 
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After some debate the original motion was put and negatived, 
34 to 31, and then Gallatin’s to fill the blank with $45,606 was 
put and carried. 

In this debate some defense of Wolcott’s general position was 
attempted by a Federalist member of Congress in the following 
words : 

It had been hinted, in the course of the debate, that the appropria- 
tions should be more specific as to the immediate object, but, in his 
opinion, an alteration of that kind might operate most ruinously. 
Would it not be absurd to confine the appropriation so strictly to the 
article itself, that if the provisions or tents of the Army should be de- 
stroyed by flood or by fire, they could nol be replaced, but the Army 
must remain without any covering, even though there should be a suf- 
ficient surplus or saving from other articles? 

It was a happy circumstance, that, in all such cases, there was a lib- 
erty of discretion given to make use of the surplus arising from any 
other appropriations under the same general head, to supply such un- 
expected wants.-^ 

On June i Gallatin, who was obviously dissatisfied with this 
mode of construing the laws, moved a resolution which was 
agreed to in these words : 

Resolved, That the Secretary of the Treasury be directed to lay be- 
fore this House, within the first week of the next session of Congress, 
a statement of the moneys expended for the Military Establishment 
for each calendar year, from the establishment of the present Govern- 
ment to the ist of January, 1796, distinguishing the sums expended 
under each head for which specific appropriations were made; and also 
a statement of the expense attending the expedition of the militia to the 
Western counties of Pennsylvania under the several heads for which 
specific appropriations were made.-*' 

In the evening of this day the Speaker adjourned the House 
■unlit the next "December . Wolcott immediately set to work to 
answer the call for information. But in the autumn of the year, 
before a report could be made, Gallatin committed to the press a 
volume compiled principally from public documents and entitled 

27. / bid ., 1481. 28. Ibid ., 1409. 
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A Sketch of the Finances of the United States. In this work Gal- 
latin passed some very severe strictures on the practice of min- 
gling appropriations ; 

The appropriations heretofore made for the military establishment 
have been subdivided into a number of separate heads, making specific 
and distinct appropriations for the pay of the army, for its subsistence, 
for clothing l&c.) . . . and it was supposed that the moneys thus dis- 
tinctly appropriated were respective!) applied to the specific objects, 
for which they were appropriated. It, however, appears, by a letter 
from the Secretary of the Treasury of May, 1796, that by far the 
greatest part of the expenditures for the military department are found 
by experience to be unsusceptible of that particular distribution which 
is observed in the issues of moneys appropriated for other objects, and 
that appropriations for military purposes ought to be considered as 
general grants of such sums as the public service is found to require, to 
be issued according to exigencies, and applied and accounted for pur- 
suant to law.-® 

He then went on to say : 

It would seem that if those ap})ropriations are considered by the Treas- 
ury Department as general, of which grants, to be issued according to 
exigencies, that or some other Executive Department is to judge, and 
if, therefore, the moneys specifically appropriated to one head of serv- 
ice are applied to another head, they are not applied and accounted for 
pursuant, but contrary, to law. Such a mode is undoubtedly liable to 
great abuses; it deceives the Legislature, who, when appropriating one 
hundred thousand dollars for the defensive protection of the frontiers, 
did not think that the Treasury would assume a power to apply them 
to the quartermaster or any other department. It deprives the Legisla- 
ture from any control, not only over the distribution of the moneys 
among the several heads of service, but even over the total sum to be 
expended. For the million and a half of dollars appropriated for the 
annual support of six thousand men, the nominal establishment, mav 
be spent in the same time, and in fact has actually been expended 
within fourteen months for the 3,500 men who consUluted the etteclvse 
establishment. The same abuse has, lor a considerable time, prevailed 
in England, where it has, at .set’cra) periods, been taken notice of, and 
did lately produce a motion of impeachment against the Ministers. 

39. Gallatin, Writings, 111 , 110-117. 
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But Gallatin did not take the view that afterwards prevailed 
among the proponents of specific appropriations, namely, that 
every minute object of expense should be anticipated and pro- 
vided for separately. “It is impossible,” he wrote, 

for the Legislature to foresee, in all its details, the necessary applica- 
tion of moneys; and a reasonable discretion should be allowed to the 
proper executive department. The most proper way would perhaps be 
not to enter into so many details; not to make specific appropriations 
for every distinct head of service, but to divide the general appropria- 
tion under a few general heads only, allowing thereby a sufficient lati- 
tude to the executive officers of government, but confining them 
strictly, in the expenditure under each of those general heads, to the 
sum appropriated by law. 

Having thus set out his opinion of the practice of mingling ap- 
propriations and his opinion of the proper mode of combining in 
practice the principle of specific appropriations with the exigen- 
cies of the public service, Gallatin next adverted to the propriety 
of spending money on objects authorized by law but for which 
there were no appropriations. The militia e.xpenditures of 1794 
were, he maintained, in this category: 

Another irregularity has once taken place upon an extraordinary occa- 
sion. Although the President of the United States was authorized to 
call out the militia in order to suppress insurrections, no moneys were 
appropriated for that service. When the western insurrection took 
place, until Congress had covered the expenditures of the expedition by 
an appropriation made only on the 31st of December, 1794, the ex- 
penses were defrayed out of the moneys appropriated for the military 
establishment. Yet even the principle by which the specific appropria- 
tions for the several objects of the military establishment have been 
considered as a general grant for the whole could not authorize the ap- 
plication of a part of that grant to the expenses of that expedition. No 
farther discretion had been claimed by virtue of that principle than 
that of indistinctly applying the whole sum appropriated by law to any 
of the objects enumerated and specified under distinct heads in the 
law itself. But, as the militia called out to suppress an insurrection 
make no part of the military establishment, the expenses attending 
such a call were not amongst the various objects enumerated in the 
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law making appropriations for the military establishment. . . . Tlw 
moneys drawn from the Treasury on that occasion were paid out of a 
fund appropriated for other and distinct purposes; they were not drawn 
agreeable to the Constitution, in consequence of any appropriation 
made by law. It might be a defect in the law, authorizing the expense, 
not to have provided the means; but that defect should have been 
remedied by the only competent authority, by convening Congress. 
The necessity of the measure may in the mind of the Executive have 
superseded every other consideration. The popularity of the transac- 
tion may have thrown a veil over its illegality. But it should by no 
means be drawn hereafter as a precedent. 

On December 9, 1796, in obedience to the resolution moved 
by Gallatin on June i, Wolcott submitted four statements ex- 
hibiting the appropriations and expenditures for the War De- 
partment from the establishment of the government to the close 
of the year 1795. These statements with explanatory observa- 
tions by the Register of the Treasury and the Accountant of the 
War Department were printed for the use of Congress, and, ac- 
cording to Wolcott, fully confirmed the representations in his re- 
ports of February 25, 1795, and May 17, 1796."'’ 

In an apologia published in 1802 Wolcott specifically asserts 
that the subsequent actions of Congress were to be construed as 
sanctioning his conduct : 

On the 1 6th of December, 1 796, a Committee of Ways and Means, con- 
sisting of sixteen members, was appointed. . . . Mr. Gallatin was one 
of this Committee; he had just published a volume, in which the prac- 
tice of the Treason,' had been represented as illegal ; three distinct re- 
ports had placed the controverted question, completely in the view of 
the Legislature; yet notwithstanding these circumstances, the appro- 
priations were made according to established precedents; and no inti- 
mation was given that the Legislature considered the construction of 
the Treasury, as illegal, or in any manner, improper.®' 

This statement should not, however, be taken at face value; 
the records show that the appropriations for the year referred 
to ( 1 797) were not made according to established precedents. On 
January 31, 1797, when the civil appropriations were under con- 

30. Wolcott, op. at., p. 13. 31. Ibid., p. 14. 
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sideration in the House, Gallatin moved to amend the resolution 
reported by the Committee of Ways and Means. The way in 
which this resolution read was that, for certain purposes, “there 

be appropriated a sum not exceeding , viz ” He proposed to 

strike out these words and insert in their place “the following 
sums be respectively appropriated, viz.” 

The reporter’s account of the debate which ensued is as fol- 
lows; 

Mr. G. said his object in this amendment was, that each appropriation 
should be specific; that it might not be supposed to be in the power of 
the Treasury Department to appropriate to one object money which 
had been specifically appropriated for any other object. He did not 
know, he had never investigated the subject, whether, as to the Civil 
List, appropriations had ever been mixed, or whether it was understood 
they might be so mixed ; but they knew it had been officially declared 
that so far as related to the Military Department, the items had been 
totally mixed; for instance, if the estimate for clothing or any other 
item fell short, the officers of the Treasury did not think themselves 
bound by that particular appropriation, but had recourse to other 
items, for which larger sums were granted than there was occasion for. 
Such construction of the law, Mr. G. said, totally defeated the object 
of appropriation, and it was necessary, therefore, so to express the law 
that no color for such a construction should be given. The amendment 
he proposed would have this effect. 

Mr. W. Smith said, the amendment proposed w'as not of importance 
at present, as the particulars were entered only upon the Journals. 
These did not go into the law to be passed, for though all the items 
were entered upon the Journals, in the bill they were lumped in the 
aggregate. Hut as one gentleman had brought up the subject, it was 
necessary that the House should consider it, and say whether it was not 
proper, when appropriations were insufficient under the head of ex- 
pense. In cases of emergency it would [ Pnot] be proper that the Treas- 
ury should be so limited as not to take money from another head of ex- 
pense, where there was a surplusage. This was a thing done heretofore, 
and the House knew it had been done in the Military E.stablishment. 
In the Quartermaster’s department, in particular, the expenses might 
exceed the sum appropriated, and, as the services must be performed, 
or the military service cease, therefore, the Treasury judged they might 
make use of the surplus of any other head of expense to make good tiiis 
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deficiency. He knew not how the business could be otherwise done with 
convenience. With respect to the Civil List Establishment, it was of a 
more certain nature ; most of the salaries were established by law, and 
therefore they could be ascertained to a certainty. 

Mr. S, said he did not mean, however, to oppose the motion at pres- 
ent; but when the bill was brought in, it would be necessary to deter- 
mine this principle, and say whether, if an appropriation fell short 
Government must stop rather than touch the surplus of any other ap- 
propriation.®- 

Whether this debate was continued when the bill was brought 
in does not appear; but Gallatin’s amendment was accepted by 
both Houses of Congress, as a reference to the act as finally ap- 
proved will demonstrate. 

In the act making appropriations for the military establish- 
ment even greater changes were introduced as a result of Wol- 
cott’s disclosures. It had been usual for the House to appropriate 
from $30,000 to $40,000 for the Hospital Department though 
the expense had never exceeded $7,000 — the surplus being ap- 
plied by the E.xecutive to other purposes; now, on Gallatin's mo- 
tion, the appropriation was reduced to $10,000, “which was fifty 
per cent more than had ever been expended for the purpose.”®* 
A more significant variation from previous practice was intro- 
duced when the sums necessary for the Quartermaster’s Depart- 
ment, the Indian Department, bounties, and all the contingent 
expenses of the War Department were voted as an aggregate sum 
instead of as separate items. The reasons for making the appro- 
priations in this shape were not, as might be supposed, founded 
in a desire to extend the e.xecutive discretion but in a determina- 
tion to limit it. It was thought that, by allowing a certain latitude 
to the War Department in the matter of contingent expenses. 
Congress would be justified in expecting the expenditure of 
money to be confined to the specific objects for which each sum 
was appropriated. This was made perfectly clear by Gallatin in 
answering the objections of V’enable, who wanted the items for 

32. 6 AnnaU, 2040--2041. 

33. I Stat. 408. The word appears as “that is to say.** 

34. 6 Annals, 2321. 
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contingencies stated separately. The reason, he said, which in- 
duced the Committee to put them in one sum was to obtain the 
very object which Venable had in view. 

It would be recollected that they had had a letter from the Secretary 
of the Treasury, in which he said that the appropriations for the Mili- 
tary and Naval Establishments were considered as general grants of 
money; and, though they were to be accounted for according to law, 
yet it was the practice of the officers of the Treasury not to consider 
each appropriation as specific, but the whole as a general grant of 
money. This practice was making the law a mere farce, since the offi- 
cers of the Treasury did not consider themselves as at all bound by the 
specific sums. He therefore concluded it to be proper to pass the law in 
such a manner as to confine the expense to the appropriation for the 
different items. It was said to be impossible to carr}- the law into execu- 
tion on this principle. It was said there were a number of contingent 
expenses which could not be exactly ascertained, and that therefore it 
was necessary the officers of the Treasury should have a certain discre- 
tion given them to make use of the surplus of any item for which more 
than was necessary had been appropriated. He believed the uncer- 
tainty here mentioned existed, and therefore it had been concluded to 
be best to put the contingent articles together in one sum, in order to 
give bounds to the discretion of the Department. ■ ’ 

These several alterations would alone be sufficient to establish 
the error of Wolcott’s assertion that “the appropriations [for 
1797] were made according to established precedents; and no 
intimation was given that the Legislature considered the con- 
struction of the Treasury, as illegal, or in any manner, im- 
proper.” But in the act just referred to there is even more positive 
proof. Not only were the several sums required for the military 
establishment “respectively appropriated” to the enumerated 
objects of expense, but at the end of the enumeration these words 
were added: “which sums shall be solely applied to the objects 
for which they are respectively appropriated.”*” 

35. Ibid., 2322. 

36. 1 Stat. sofi. Thomas H. Benton, Abridgment of the Debates of Congress, 
makes it appear that this limitation applied only to the appropriation for finish- 
ing the frigates. I mention this because the passage in Benton has recently been 
introduced in evidence before a Senate Committee. 75th Cong., ist scss., Hearings 
before the Select Committee on Government Organization on S. 2700, p. 382. 
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This amendment, like all the others, was sponsored by Galla- 
tin. In the debate thereon the opponents of the innovation used 
rather contrary arguments. William Smith made his usual re- 
marks: 

He wished, as much as the gentleman from Pennsylvania, to confine the 
expenditure to the sums appropriated; but the provision for some ob- 
jects might fall short, while others might have a surplus, which he 
thought ought to be made use of to supply deficiencies in cases of emer- 
gency. Ever since the establishment of the present Government, the 
whole appropriation for the Military Establi.'shment had been consid- 
ered as an aggregate fund out of which any of the objects of that estab- 
lishment might be paid for; but the expense of each object was now to 
be confined to the specific appropriation. He was afraid, however well 
this might look in theory, it would be found very mischievous in prac- 
tice. He wished the gentleman would amend his proposition by adding, 
“so far as may be consistent with public exigency;” this would restrict 
the expenditures, except in unforeseen cases of emergency, to provide 
for which some latitude of discretion ought to be left to the Executive.®^ 

In this argument Smith was supported by Harper and Kittera 
who foresaw that very serious inconveniences might arise to the 
service if there were no power to have recourse to other funds in 
the case of an appropriation proving deficient. ' Sitgreaves, how- 
ever, took a precisely contrary view; 

Mr. Sitgreaves did not see the necessity or propriety of the amendment 
of his colleague, when the House had distributed the appropriations 
amongst the different objects; as the amendment, he conceived, meant 
nothing more than that the Department should not expend any more 
than the sum appropriated for the different items, which they had no 
right to do if there were no amendment. Heretofore, when appropria- 
tions were made in a mass, the Secretary of War did not feel himself 
bound to govern himself by the estimate which he had given in, but 
by particularizing the different items, the former evil was corrected, 

37. 6 Annals, 2349-2350. 

38. “Mr. Kittera thought the amendment a bad one. Suppose, said he, a boat 
should be overset with tents in the lake, or a magazine blown up, the losses 
could not be repaired, because, though there might be surplus sums in the 
Treasury from other items in the establishment, yet, if this amendment prevailed 
they could not be touched. He thought this would be the effect ; he was against 
innovations.” 
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In answer to these arguments Gallatin remarked that if the facts 
were indeed as stated by Sitgreaves there would be no need for 
his amendment, but the Treasury Department had not acted 
upon the principle which he had stated. 

They had, notwithstanding the distribution of the appropriation, 
thought themselves at liberty to take the money from an item where 
there was a surplus and apply it to another where it was wanted. And 
when this was objected to, as taking from the Legislature their appro- 
priating power, they answered that the Legislature had entered so 
much into detail that they could not attend to their directions. They 
had, last session, made the appropriations more specific than at present, 
yet the Secretary of the Treasury, in a letter written to the House dur- 
ing this session, said, “that it was well known to have been a rule since 
the establishment of the Government, that the appropriations for the 
Military Establishment were considered as general grants of money, 
liable to be issued to any of the objects included under that Depart- 
ment.” Therefore, unless this amendment was introduced, it would 
leave the power as before. In order to make the business more ea.sy, all 
the contingent expenses were ajtpropriated in one sum. 

Gallatin’s amendment passed the House without difficulty, 54 
members voting for it. But on the evening of ISlarch 3, in the last 
hours of the Congress, the bill was returned from the Senate with 
an amendment proposing to do away with the restriction. A de- 
bate thereupon ensued, which turned upon the constitutionality 
and expediency of specific appropriations.®'* In the end it was 
decided by a vote of 52 to 34 not to concur with the Senate 
amendment. The Senate accordingly receded from its position 
and the bill became law in the form recommended by Gallatin. 

It is to be observed that this law was no more successful than 
any other in confining the \\'^ar Department to the sums specifi- 
cally appropriated for each head of expenditure. On January 29, 
1798, Secretary McHenry in transmitting his estimates for the 
next year revealed a deficiency of $114,000 in the appropriation 
of 1797 for the subsistence of the noncommissioned officers and 
privates of the army and a probable deficiency of $50,000 in the 
gross appropriations which had been made for contingencies. 

39. 6 Annals , 2358-2361. 
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Under this latter head, moreover, it later transpired that he had 
had no hesitation in placing items which by no stretch of the 
imagination could be said to belong there. One of these, for ex- 
ample, was for the pay of an inspector of troops and garrisons at 
a salary of $60 a month — an officer perhaps necessary but no- 
where authorized by law; another was for the pay of an engineer 
of the fortifications of the United States at a salary greater than 
that of the Secretary of War.*® 

When these palpable violations of the military appropriation 
act came to light, voices were raised in Congress against them. 
Gallatin declared that 

the deficiency of last year of $50,000. which the gentleman had men- 
tioned, ought not to have taken place. The Secretary' of War was not 
justified in expending more in these contingencies than was appropri- 
ated, (except in case of necessity,) otherw'ise the Secretary of War, and 
not Congress, regulated the expenditure of money. It would be neces- 
sary to inquire into this business, and except some pressing necessity 
could be shown for going beyond the appropriation, he should con- 
sider the Secretary of War as highly blameable for having done so, as 
the appropriation is the only check which the Legislature has over the 
contingent expenses. “ 

Samuel Smith spoke with almost equal severity: 

Unless Congress can get the Secretary' of War to understand what they 
mean by appropriations: if, instead of confining the expenditure of 
money to the purjioscs for which it is appropriated, he employ it in 
building ships of war and fortifications; they may vote $500,000, and 
still be called upon to supply deficiencies. *- 

But it does not appear that any action was taken to visit punish- 
ment upon the Secretary of War. 

In connection with the inquiry by the House of Representa- 
tives into the nature of these deficiencies Wolcott had occasion 
to prepare and transmit to that body a statement exhibiting in 

40. 8 Annals^ i556. The engineer, it appears, was engaged for three years but 
after he had been some time in service was given $2,000 over and above his pay 
to relinquish his contract. 

41. Ibid., 1317-1318. 42. Ibid., iS 44 -iS 4 S- 
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detail every warrant drawn upon the Treasurer with the purpose 
for which it was issued. Knowing, however, that the sums issued 
to subordinate agents had not been, and could not be, invariably 
applied to the purposes originally contemplated, he accompanied 
the accounts with the following observations; 

It is not in my power to class the expenditures incurred in the Quarter 
Master Department, under particular heads, as many of the accounts 
are unsettled. I have, however, given a detail of the purposes, for which 
the monies were required, as expressed in the Warrants to the Treas- 
urer. 

But though I have done all in my power to confine the expenditures 
within the limits of the specific appropriations, I am confident, that re- 
sults will appear on the settlement of the accounts, very different from 
the accounts, detailed in my office. Of the monies advanced under the 
head of subsistence, supplies have been purchased, which have been 
issued to Indians; — Stores destined to one use, at the time of purchase, 
have been applied to another; the Public Agents, especially those at a 
distance from the seat of government, are frequently governed more by 
the real, or apparent urgency of the service, than by considerations, 
which have reference to the form of their accounts. 

I mention these things to prevent future misconstruction of my con- 
duct, and that there may be a due understanding of the circumstances, 
under which the account, now presented, has been framed.'*" 

The alterations in the manner of phrasing the appropriations, 
though Wolcott did not remember them in 1802 , were at the time 
very vexing to him. “The management of the Treasury,” he 
wrote to Hamilton on April 5, 1798, “becomes more and more 
difficult. The Legislature will not pass laws in gross. Their appro- 
priations are minute; Gallatin, to whom they yield, is evidently 
intending to break down this department, by charging it with an 
impracticable detail.”^^ 

43. Wolcott, op. cit., p. 14. The same point was made a few months earlier 
by the Accountant for the War Department : “It is impossible to note with any 
precision, the probable application of the moneys unaccounted for. In stating 
the above estimate, I have noted the items for which the moneys were originally 
advanced, but from former settlements it may be ascertained that they are not 
always applied to the objects first intended.” A.S.P., Finance, I, 544. 

44. George Gibbs, Administrations of Washington and Adams (New York, 
1846), II, 4S» 
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But relief was at hand. At the time that this complaint was 
made a bill was on its passage in the House of Representatives 
which had been previously reported by the Committee of Ways 
and Means, of which Gallatin was a member. This bill, making 
appropriations for the military establishment for the year 1 798, 
contained the principle for which Gallatin contended; it particu- 
larized a number of distinct heads and enjoined that the specific 
sums mentioned in the bills should be solely applied to the ob- 
jects for which they were respectively designated. Having passed 
the House after a very considerable debate^" on the principle in- 
volved, it was sent to the Senate. There it was amended to con- 
solidate all the appropriations, amounting to $1,41 1 ,798 ( includ- 
ing $2 00,000 already appropriated on account ) . under one head ; 
to increase certain of the sums set out in the supporting sched- 
ule; and to strike out the words, “which sums shall be solely ap- 
plied to the objects for which they are respectively appropri- 
ated.” It is said that two Senators only, Tazewell and Mason, 
voted against this last amendment. On reconsideration the 
House, after a debate in which much the same arguments'*® were 
used as on the previous occasion when the subject was up, agreed 
to the Senate amendments and thereby, so Wolcott later con- 

45. The records do not substantiate Wolcott's assertion that the bill passed 
the House “without debate on the principle in question, and, as I presume, 
without observation of the new clause." Op. r/7., p. 15. The debate is reported 
at 8 Annals, 1542-1545, i5S4“i5S7- 

46. It was argued “in favor of the [first J amendment, by Messrs. Sewall, Dana, 
Dayton, and Sitgreavc*^. that the specification of the appropriations would em- 
barrass the proceedings of the War Department, and might, in some cases, be at- 
tended with great inconvenience and injury to the service, particularly in the event 
of any unforeseen accident. On the other hand, it was argued by Mr. Gallatin that 
heretofore the want of this specification had been very evident, and that without 
it there could be no check against the expenditure of any appropriation made 
by this bill, a.s, if more money should be w^anted under one head of expense 
than was appropriated for it, it would be taken from another, to which more 
had he&a appropriated than might be necessary for that object, so that the 
distinct estimates became useless, and the whole might as well be appropriated 
in one sum. Mr. Harper took a middle course, and wished the amendments of 
the Senate to be disagreed to, in order to produce a conference, in which he 
said a less particular specification might be agreed upon than had been agreed 
upon in this bill, which he had always been opposed to as being too particular; 
but he was far from wishing the appropriation to be left at large, as proposed 
by the Senate.” Ibid., 1874. 
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tended, “expressly and understandingly sanctioned the construc- 
tion and practice of the Treasury. 

From this time to the close of the Adams administration no 
further attempts were made by Congress to alter the Treasury’s 
rules of interpretation or the practice of the spending depart- 
ments. When the Republicans took office in i8oi the transfer of 
appropriations was recognized as settled custom, proper though 
illegal. “It had been the custom,” explained a strong Federalist 
member of Congress, “in cases where money was wanted for one 
[object of expense], though appropriated to another, under the 
same department, to take it from the latter and to apply it to the 
former. This was illegal; but its being the custom palliates it.”*® 
An act passed only two days before the inauguration of President 
Jefferson illustrates to what e.xtent the theory of specific appro- 
priations had been abandoned. This act appropriated for the use 
of the War Department the gross sum of $2,093,000; it then 
listed seventeen heads of expenditure, specifying for each a par- 
ticular sum, but these sums (so we are told by Samuel Smith") 
were never considered as a restraint upon the Department. There 
was no head for contingent expense: “that [said Smith] was in- 
cluded in the sweeping clause, under which the whole sum ap- 
propriated might have been applied to contingencies.”"’ 

On the last day of December, 1 800. Wolcott resigned his office. 
If his conduct as Secretary of the Treasury be reviewed, it will 
be perceived that in relation to the aj)propriation laws his policy 
was to temper the efforts of Congress to limit ( in what he con- 
sidered an undue degree) executive discretion in the application 
of public moneys. That such was his intention he did indeed spe- 
cifically avow. “The truth is,” he wrote in 1802 , 

that all reasonable means were exerted to confine the expenditures 
within the particular estimates, and that according to a construction 
never disputed at the Treasury, it became necessary to open a number 
of accounts, in the offices of the Secretary and Comptroller of the 
Treasury, beyond what was useful. Different views of the same subject 
by various Committees, and especially the persevering efforts of indi- 

47. Wolcott, op. cit., p. 15. 48. II Annals, 320 (Representative Bayard). 

49- Ibid., 1245. 
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viduals of the party now in power, to limit the operations of the Execu- 
tive Departments, by minute subdivisions of appropriations, continu- 
ally tended to produce an inconvenient complexity in the public ac- 
counts, and to paralyze every branch of the public service. It was the 
duty of the Treasury, so to interpret the Laws, aS to counteract this 
tendency as much as possible; — I contend that the interpretation, 
adopted in practice, was, at all times, reasonable, that a different in- 
terpretation would have been unreasonable, and frequently have en- 
tirely defeated their operation. It is, however, a sufficient and unan- 
swerable defence of the practice of the Treasury and the other Depart- 
ments, that it was at all times publicly avowed, and well understood, 
and deliberatedly sanctioned by Congress.''^ 

so. Op. cit., p. 8. The error contained in the last sentence of this paragraph 
has been pointed out. 



CHAPTER III 

THE ERA OF JEFFERSON: 1801-1809 

T he question of specific appropriations was not again agi- 
tated until i8oi when Jefferson succeeded to the Presi- 
dency and Gallatin became his Secretary of the Treas- 
ury. In November of that year the President communicated to 
Gallatin a draft of his first annual message to Congress with a re- 
quest that the latter favor him with his comments. In his reply 
Gallatin seized the opportunity to bring forward his favorite 
doctrine; 

There is but une subject not mentioned in the message which I feel ex- 
tremely anxious to see recommended. It is, generally, that Congress 
should adopt such measures a.s will effectually guard against misap- 
plication of public moneys; by making sjiecific a])propriations when- 
ever practicable; by providing against the application of money drawn 
from the Treasury under an appropriation to any other object or to 
any greater amount than that for which they have been drawn ; by lim- 
iting discretionary powers in the application of that money, whether 
by heads of Department or by any other agents. . . . The great charac- 
teristic, the flagrant vice of the late Administration has been total dis- 
regard of laws, and application of public moneys by the Departments 
to objects for which they were not approjrriated.’ 

Jefferson was impressed by these suggestions and incorjtorated 
them in this his first communication to Congress: 

In our care, too, of the public contributions intrusted to our direction 
it would be prudent to multiply barriers against their di.ssipation by 
appropriating specific sums to every specific purpose susceptible of 
definition ; by disallowing all applications of money varying from the 

I. Albert Gallatin, Writings, I, 68. In an outline for specific appropriations 
which he sent to the President at about the same time he suggested inter alia: 

“i. Specific appropriations for each object of a distinct nature, and one to 
embrace for each Department all contingencies, including therein every (fu- 
cretionary expenditure. 

“2. Each appropriation to refer to a calendar year, and the surplus remaining 
unexpended after having satisfied the demands on the appropriation for that 
year to be carried to the surplus fund ; that is to say, to cease.” Ibid., I, 73. 
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appropriation in object or transcending it in amount; by reducing the 
undefined field of contingencies and thereby circumscribing discre- 
tionary powers over money. . . . ® 

The inference was, of course, that the Federalists had misapplied 
and wasted the public funds. 

Hardly was the ink dry upon this message when Hamilton 
took up the gage in a series of letters signed ‘“Lucius Crassus.” 
Number XI dealt with the sentences quoted." Nothing, he con- 
ceded, was more ju.st and proper than the position that the Legis- 
lature ought to appropriate specific sums for specific purposes; 
but nothing was more wild or of more inconvenient tendency 
than to attempt to appropriate ‘“a specific sum for each specific 
purpose, susceptible of definition.” Taking a familiar example, 
transportation of the army, he proceeded to show that oats and 
hay for the subsistence of horses were each susceptible of defini- 
tion and so, by the terms of the message, should be appropriated 
for separately; but what, he asked, if, as frequently happens, 
more than a sufficient quantity of one article be provided and not 
a sufficient quantity of the other? Are the horses to starve be- 
cause the officer who is to make the provision cannot divert 
money from one ajipropriation to another? .^nd, mayhap, is the 
army to starve also by a failure in the means of transportation? 
Such a view he deemed an excess of theory possible only in a man 
enveloped all his life in a speculative mist. Nor could the objec- 
tion be surmounted by appropriating for forage, for not only 
would this be an abandonment of the principle set out in the mes- 
sage but it would be only a partial cure to the evils of such a prin- 
ciple, Suppose, for example, that the badness of the roads were 
such as to break down the wagons more quickly than anticipated 
and so exhaust the appropriation for repairs, and suppose that at 
an earlier period of the campaign the consumption of forage had 
been less than was calculated so that there was a surplus in the 
appropriation; if, said Hamilton, in such a case the public agent 
could not use the surplus to supply the deficiency, the motions 

2. J. D. Richardson, A Compilation of the Messages and Papers of the Presi- 
dents, I, 329. 

3. Works, Lodge ed., VII, 256 f. 
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of the army might be suspended and famine and ruin produced. 
“This analysis,” he continued, 

might be pursued, so as to prove that similar evils are inseparable from 
a much more qualified application of the principle in the Message, and 
to demonstrate that nothing more can safely or reasonably be at- 
tempted, than to distribute the public expenses, into a certain number 
of convenient subdivisions or departments ; to require from the proper 
officers, estimates of the items, which are to compose each head of ex- 
pense; and after examining these with due care, to adapt the appro- 
priations to the respective aggregates; applying a specific sum to the 
amount of each great subdivision: — the pay of the army; military 
stores; quartermaster stores, etc., etc. This, with even more detail 
than could be well executed, has been uniformly done, under the past 
administrations of the present government from the very beginning of 
its proceedings. More will, in the experiment, be found impracticable 
and injurious; especially in seasons and situations when the jmblic 
service demands activity and exertion. 

In like manner Hamilton maintained that the former practice 
of the government had corresponded with the rule, taken in its 
true and just sense, of “disallowing all applications of money, 
varying from the appropriation in object or transcending it in 
amount.” Did anyone allege or insinuate the contrary? Hamilton 
challenged him to name the instance in which money had been 
issued from the Treasury for any purpose which was not sanc- 
tioned by a regular appropriation, or which exceeded the appro- 
priated amount ; or where there was an expenditure of money al- 
lowed that was not strictly within the limits of such an appro- 
priation, “except, indeed, upon the impracticable idea of mi- 
nutely separating, and distinguishing the items, which form the 
aggregate of some general head of expenditure.” 

There was, however, a difference between the issuing of money 
from the Treasury and its ultimate application. In the latter he 
admitted that minor irregularities had occurred but these were 
in his opinion unavoidable. 

It is likewise material to have it well understood that, generally speak- 
ing, the distinction between the appropriations for different objects can 
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only be strictly observed at the Treasury itself ; which can easily take 
care that more money shall not go out for any purpose than is author- 
ized by law; and can see that this money is fairly expended by the 
proper officer, in conformity with the general spirit of the appropriation 
prescribed by the law. But it is in most cases impossible for the officer, 
charged with a particular branch of the public service, to separate 
nicely in the details of expenditure, the different funds which may have 
been placed in his hands. Thus (still drawing our examples from the 
military department, where the danger of misapplication is always the 
greatest) if several sums be placed in the hands of the Quartermaster- 
General, for different objects, he must, of necessity, distribute a large 
proportion of them among his principal deputies, and these again 
among subordinate agents. I’^nless this distribution be pursued through 
the remotest ramifications, down to the moment of final expenditure, 
it is evident that it must fail throughout ; and it is no less evident that 
it cannot be so far pursued. But to this, the accountantship only would 
be an insuperable obstacle; it would require in every the most inferior 
agent, a profound knowledge of accounts, and would impose, both on 
principals and subordinates, the duty of keeping such a multiplicity 
of them, as. if even practicable, would exhaust the funds issued for the 
public service, in mere clerkship. Another mo.st mischievous conse- 
quence would ensue. The exigencies of the public service are often so 
variable, that a public agent would frequently find himself full-handed 
for one purpose, empty-handed for another, and if forbidden to make 
a transfer, not only the service would suffer, but an opportunity, with 
very strong temptation, would be gi\’en. to traffic with the public money 
for private gain; while the business of the government would be stag- 
nated by the injudiciims and absurd impediments of an over-driven 
caution. 

Happily [he concluded | it is not very material that the principle of 
distinct appropriations for sejiarate objects, should be carried through 
all the details. The essential ends of it are answered, if it be strictly 
pursued, in the issuing of money from the Treasuiy, and if this de- 
partment be careful that the principal lines of discriminatit)n are not 
transgressed. 

Hamilton seems also to have supposed that the theory of Jef- 
ferson’s message plainly contemplated that in no case should the 
actual money appertaining to one fund be expended for the pur- 
poses of another, though each fund might be sufficient for its ob- 
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ject, and though there might be an appropriation for each ob* 
ject. Such a shifting of funds, it will be remembered, had formed 
the basis for Giles’s resolutions of 1793. “This,” said Hamilton, 

is another excess of theory; which, with a jtM treasury, would often 
disable the government from fulfilling its engagements, and from car- 
rying on the public business. To execute this plan, consistently with 
the exigencies of national expenditure, would probably require, in or- 
dinary, a triplication of the revenues, or a capital necessary for the 
whole amount of that expenditure, and would very often lock up from 
circulation large sums, which might be of great importance to the ac- 
tivity of trade and industry. Such arc the endless blessings to be ex- 
pected from the notable schemes of a philosophic projector! Strict to 
a fault, where relaxation is neces'^ary; lax to a vice, where strictness is 
essential ! 

As to reducing the field of contingencies, Hamilton insisted 
that the limits had been sufficiently narrow for the situation of 
the government in the scenes through which it had passed, 
“comprehending for a great part of the time Indian w’ars and for- 
eign hostilities. . . . Certainly, if viewed on a j^roportionable 
scale, the extent appears to have been as moderate as could have 
been desired, and no blame can justly attach to the administra- 
tion on this account.” 

Now what is remarkable about this attack is that the views 
expressed by Hamilton on the subject of specific appropriations 
are not essentially different from those wffiich were uniformly 
held by Gallatin. He has no quarrel in the abstract with the doc- 
trine of specific appropriations: “Nothing is more just or proper 
than the position that the legislature ought to appropriate spe- 
cific sums for specific purposes.” He says merely that appropria- 
tions should not be subdivided to an inconvenient degree. 

In all matters of this nature, the question turns upon the proper bound- 
aries of the precautions to be observed; how far they ought to go; 
where they should stop; how much is necessary for security and order; 
what qualifications of general rules are to be admitted to adapt them 
to practice and to attain the ends of the public service. It is certainly 
possible to do too much as well as too little; to embarrass, if not defeat 
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the eod intended, by attempting more than is practicable; or to over- 
balance the good by evils accruing from an excess of regulation. Men 
of business know tlds to be the case in the ordinary affairs of life. How 
much more must it be so, in the extensive and complicated concerns of 
an empire? To reach and not to pass the salutary medium is the prov- 
ince of sound judgment.^ 

This is precisely the view which Gallatin adopted in his Sketch 
of the Finances, published while he was still in Congress.® It is 
precisely the view which he asserted long afterward in a frag- 
mentary memorandum on his Congressional service: 

The Legislature cannot enforce true economy otherwise than by mak- 
ing specific appropriations. Even these must be made with due knowl- 
edge of the subject, since, if carried too far by too many subdivisions, 
they become injurious, if not impracticable.® 

Jefferson, too, can be show n to have subscribed to this opinion. 
In a controversy wdth Gallatin over his power to make a certain 
payment not included in the estimates he remarked that Con- 
gress was aware that too minute a specification has its evil as well 
as a too general one; and again that ‘‘the Legislature has thought 
that to cramp the public service by too minute specifications in 
cases which they could not foresee, might do more evil than a 
temporary trust to the President, which could be put an end to 
if abused.’”^ 

The plain fact is that Hamilton in the ‘‘Letters of Lucius 
Crassus” has constructed for the express purpose of refutation 
a doctrine of specific appropriation which neither Jefferson nor 
Gallatin, nor indeed anyone else of the period, held.'* If we ask 
why he did so, the explanation is doubtless this: The implication 
of President Jefferson’s message was that the Federalists while 
in power had failed to reach that “salutary' medium” of specific 
appropriations which was the “province of sound judgment”; in 
refuting this censure, Hamilton found it advisable to suggest that 

4. Ibid., VII, 256-257. 5- See p. 38 above. 

6. Henry Adams, Life of Gallatin, p. 157. 

7. Thomas Jefferson, Writings, IV, 529, 533. 

8. Reference is made only to contemporary opinion. It is well known that the 
doctrine ascribed by Hamilton to Jefferson later obtained a wide following. 
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the rival politicians were aiming at an ideal perfection which 
never was and never would be attained in reality. 

While this controversy was going on, a Select Committee of 
the House was considering the same subject. On December 8, 
i8oi, the day after the opening of the Seventh Congress, Nichol- 
son moved that the Secretary of the Treasury be directed to lay 
before the House an account of all the moneys received by Timo- 
thy Pickering, the former Secretary of State, together with his 
account of disbursements and his vouchers for the same. This 
motion gave rise to some debate on the subject of specific appro- 
priations in which it was urged that while it was very probable 
that in Pickering’s department there had been occasionally some 
exceeding of appropriations, yet every man acquainted with the 
public business knew that the public service would have suffered 
had not this been the case. “Most members,” said Griswold, 

knew how often this had happened, and how often Congress had justi- 
fied, and granted afterwards this excess of appropriations ; laws cannot 
always touch contingencies. It had often been the case in the office of 
the Secretary at War; Congress afterwards made up the expenditure, 
the excess appearing fairly and necessarily applied; so it may have 
been in the office of the Secretary of State.” 

The motion was postponed until December 14. On that day 
Nicholson rose and observed that some ideas expressed in the 
previous debate on this subject had induced him to modify his 
motion. He recognized that such a motion ought not to point at 
any particular officer but should extend to all officers superin- 
tending the disbursement of public moneys. He proposed there- 

9. II Annals^ 315. An example of a misapplication in the State Department is 
given by Bayard in another place: “Mr. B. said, he would illustrate his ideas 
by stating what had come to his particular knowledge. According to one of the 
stipulations made between the United States and Spain, a boundary line was 
to be run between the United States and the possessions of Spain, for which 
$60,000 were appropriated. The act of running the line was in execution, un- 
finished, and our commissioners in the wilderness, when the appropriation run 
out; and this was during the recess of Congress. What was to be done? Were 
we to disappoint a foreign Government and stop the whole business? No. There 
being money appropriated to the department for other purposes, more than 
was required, the Secretary of State applied it to this purpose.” Ibid., 323. 
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fore that a committee be appointed to inquire and report (among 
other things) whether moneys drawn from the Treasury had 
been faithfully applied to the objects for which they were appro- 
priated. After a considerable discussion this motion was carried 
without a division and Nicholson, Griswold, Giles, Hastings, 
Jones, Bayard, and Elmendorf were named to the committee. 

On January 19 Gallatin wrote to Nicholson enumerating the 
objects of inquiry for his committee. At the end of this letter he 
suggested: “You may write me a letter asking generally for in- 
formation on those subjects, or if you prefer a less methodical ar- 
rangement and to put more pointed queries, I have written some 
on the next page, which, I believe embrace all those objects.” 
Among these pointed queries two related to the question of spe- 
cific appropriations : ( i ) What construction has been put on 
the appropriation laws by the Treasury Department, and by the 
several agents or departments to whom moneys are advanced? 
(2 ) Have moneys been always paid by the Treasury and applied 
by the agents or departments in conformity to the laws authoriz- 
ing expenses and making appropriations for the same?”’ 

Two days later Nicholson duly propounded to Gallatin the 
questions which he desired to be asked, and on IMarch 2 Gallatin 
sent in his answers.” He began with an analysis of the construc- 
tion which had hitherto been placed by the Treasury on the ap- 
propriation laws, from w'hich he concluded that if that construc- 
tion “shall be considered as having been correct, it is believed 
that moneys may be said to have been drawn from the treasury 
in the manner prescribed by law, only in consequence of appro- 
priations made by law.” His answer to the question relating to 
the final application of moneys once drawn was less equivocal: 
there had been cases where the heads of departments had abused 
their discretion. He instanced in particular the accounts of Timo- 
thy Pickering as Secretary of State: 

It is evident from the account itself, and from a sketch stated by Mr. 
Kimbal, late clerk in his department, that, although he drew the 
moneys from the treasury, under distinct appropriations, he did not 


10 . Gallatin, op. cit , I, 7 S 


II. A.S.P., Finance, I, 754-757. 
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sufficiently attend to these, in the application of the money, but has, in 
many instances, applied the sums drawn under one head, to another 
head of expenditure, and has, therefore, in some cases, spent less, and 
in others more, than was authorized by law. 

This, it will be noted, was not a charge of malversation but of 
technical misappropriation. With the exception of two items sus- 
pended for want of vouchers or disputed by the parties, Picker- 
ing was admitted to have accounted for all the public moneys re- 
ceived by him, so far as to show that the whole had been applied 
for public purposes. 

Having answered these and the other questions of the Com- 
mittee, Gallatin passed to an examination of the principal defi- 
ciencies in the existing system of financial control. They were, 
he thought, comprehended under three broad heads: 

The most apparent defects in the present arrangement, seem to be, in 
relation to the drawing public moneys from the treasury, a want of 
specification in the several appropriation.^, defined by law with such 
precision, as not to leave it in the power of the Secretary of the Treas- 
ury to affix an arbitrary construction, and to blend together objects, 
which might be kept distinct, without any inconvenience: in relation 
to the expenditure of moneys, drawn from the treasury, the want of 
a proper check in the War and Navy Departments, which might pre- 
vent the expenditure of money, either for an object unauthorized by 
law, or beyond the sums appropriated by law; and in relation to the 
accountability of persons entrusted with public moneys, the delay and 
other inconveniences arising from the manner in which the moneys ad- 
vanced for those two Departments are now accounted for. 

To supply these deficiencies he submitted a number of pro- 
posed reforms. In relation to the first he suggested ( i ) that the 
accumulated balances of appropriations for the War and Navy 
Departments, made before the present year and remaining unex- 
pended, should cease and determine, except so much thereof as 
might be required to defray any expense incurred before the 
present year; and (2) that it be enacted by a general law that 
every distinct sum appropriated by any law for an object dis- 
tinctly specified in the law should be applicable only to that ob- 
ject, “But,” he continued, 
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as laws can be executed only so far as they are practicable, and un* 
avoidable deviations will promote a general relaxation, it will be ex- 
pedient, in the several appropriation laws, esjiecially for the War and 
Navy Departments, not to subdivide the appropriations, beyond what 
is substantially useful and necessary. 

These suggestions, it will be noticed, were almost identical with 
those which he had previously submitted to Jefferson. 

In relation to the other two categories of defects he proposed 
certain alterations in the system of administrative accounting, 
the consideration of which must be postponed to another vol- 
ume.'* One, however, may be noticed in this place: he recom- 
mended that no credit should be allowed by the accounting offi- 
cers in the settlement of the accounts of individuals, “except for 
expenses authorized by law, and to the amount appropriated for 
the same.” 

On April 8 the Nicholson Committee reported a bill designed 
to carry out these objects, but for one reason or another the bill 
was never debated and went over as unfinished business. Prob- 
ably, says Henry Adams, the resistance of the Navy Depart- 
ment prevented its adoption.’^ The bill was accompanied a few 
weeks later by a report in which the Nicholson Committee in- 
sinuated, though they did not expressly state, that moneys had 
been drawn from the Treasury in a manner other than that pre- 
scribed by law; and in which they positively asserted that, in a 
number of instances, the public moneys, after being advanced to 
agents, had not been applied to the objects for which they were 
appropriated and had not been regularly accounted for." 

This report, founded, it must be said, on rather ex parte pro- 
ceedings,'® drew forth a reply from Wolcott in the form of a pam- 
phlet with the somewhat pretentious title oi An Address to the 
People of the United States. In this Wolcott accepts as his major 
premise the principles expressly asserted by the Nicholson Com- 
mittee. These principles were 

12. See my (projected) History of the Accounting Offices, the chapter on 
‘^Military and Naval Disbursements, 1789-1817.” 

13. Adams, op, cit., p. 299. 14* A.S.P., Finance, I, 752-754* 

15. There was no hearing; no counterstatement was admitted; the minority 
of the Committee were not consulted. Wolcott, op. cH., p. 4. 11 Annals, 1256. 
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that there are two previous requisites, which are necessary to justify 
the expenditure of public money, and without which no legal expendi- 
ture can be made: First, that the expenditure for the object to which 
it is applied should be authorized by Law; and secondly, that an ap- 
propriation should be made to cover that authorized expense.’® 

Well understood and properly applied, said Wolcott, these prin- 
ciples were unquestionably correct; the only question therefore 
was how the principles ought to be applied. With his answer to 
this question we are already sufficiently familiar. He closed with 
a denunciation of his political rivals: 

All candid men will perceive, that principles never recognized, and al- 
ways disavowed, are, with the utmost rigor, applied to past transactions 
of an administration, which has retired — to the transactions of a pe- 
riod, of great difficulty, when preparations of all kinds, for the public 
defence, were progressing with activity: they will, at the same time, 
perceive, that the future application of the same principles, in a period 
of profound quiet, and in respect to reduced establishments, is depre - 
cated ’’ by the present administration ; — the Justice of the public will 
not permit, that men, who have served their countr), in conspicuous 
stations, should be dishonored for a course of conduct, which their suc- 
cessors have proposed to pursue, under a change of the most unessential 
forms: it must pronounce, that the Report of the Committee is founded 
on a fallacious and untenable principle ; that the repeated and explicit 
representations to the Legislature, which have been recited; the tacit 
approbation, which may be inferred from their silence, during several 
successive years, and the formal sanction of both houses of Congress, 
to propositions, which expressly involved the question under considera- 
tion, afford a complete justification of the former administration.’® 

While these controversies were raging or brewing, Congress 
found itself called upon to come to a practical decision with ref- 
erence to the form of the appropriation laws to be passed for the 
service of the year 1802. It was decided to revert to the mode of 

16. Wolcott, op cit., p. 6. 

17. Wolcott had reference here to Gallatin’s remarks on the impolicy of sub- 
dividing appropriations too minutely. 

18. P. 16. The suppression of facts which characterizes Wolcott’s apology may 
again be noted. 
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1797; that is to say, to appropriate “respectively” to the several 
objects of expense. Nor was any other mode ever adopted during 
Jefferson’s term of office. 

Both political parties now accepted the dortrine of specific ap- 
propriations without much cavil. But in respect of the practice 
of that doctrine their positions were reversed. The Republican 
leaders began to emphasize the need of caution in subdividing the 
objects of expense. “VV> want specific appropriations,” said 
Nicholson, 

but when we specif)’ we ought to take care that we do not go too far. 
Though the President has recommended our making appropriations 
more specific than they have heretofore been, he did not affirm to what 
length, in his opinion the specification should extend. But he had seen 
that great abuses had taken place, and therefore recommended meas- 
ures to correct them.”' 

On the other hand the Federalists, hoping doubtless to embarrass 
the administration, sought to push the specification to ridiculous 
extremes. 

For example: On April 25, 1802. when the bill making appro- 
priations for the military e.stablishment was before the House, 
Griswold moved to divide an item appropriating $48,000 for the 
Department of the Quartermaster General and for contingencies. 
Nicholson thereupon undertook to explain the reasons why these 
two objects, for which separate estimates had been submitted, 
were united : 

The present mode of appropriation was not unusual. It was so made in 
1797. What has hitherto been the usage? To consider the whole appro- 
priation as a general fund from which money might be drawn as the 

IQ. Speech, April 25, 1802. ii Annals, 1246. The remarks of Gen Samuel 
Smith in the same debate are. to say the least, lukewarm in support of the 
doctrine: “For myself, I would just as lief have the old as the new system. I 
have great confidence in the heads of departments. I should have been well 
pleased that each head of department should have returned an account speci- 
fying the amount expended on each item, that we might be enabled to see where 
the sum appropriated was exceeded. But I found that the President had recom- 
mended specific appropriations. I found a majority of this House for it. I there- 
fore acquiesced.’’ 
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Secretary of War pleases. The law has heretofore lumped in gross the 
whole sum allowed for military service. But this bill adopts a new plan. 
It specifies particularly the several payments to be made. But in the 
quartermaster’s department, where it is absolutely necessary to allow 
some discretion, it has been thought best to blend these two items to 
make the Secretary responsible. This has been done to prevent abuses.®® 

But Griswold would have none of this argument. He replied in 
effect: 

I know the former course was different. Sums appropriated were con- 
sidered as grants of money to the department, to be applied to military 
services under law. This course is now complained of. I confess I do not 
feel great confidence in the course now pursued. But I am willing to 
try it, and to allow that if it succeeds, it will be a very fortunate and 
desirable thing. It is for this reason that I wish to pursue all through 
the plan according to the report of the Secretary.®* 

This led Smith into the following remarks : 

The gentleman is very candid. He says that he does not like this spe- 
cific appropriation, and yet he is for carrying it .'^o far as to render it im- 
possible for the department to move! It is, however, but fair, that when 
a new experiment is made, it should be tried in conformity to the ideas 
of its friends; it is not fair that those inimical to it, should oppose it 
with hostile ideas. The gentleman says, it will be a good thing if it suc- 
ceeds. Let him, then, suffer it to be tried. If he permits its friends to go 

20. Ibid., 1344. 

21. The expressions of the Federalists were not always consistent. Dana a few 
days before argued ably the case for a general contingent fund : “I will explain,” 
he said, “my ideas with respect to specific and general appropriations. With 
regard to the Navy and Army, no man can predict the occurrence of calamities, 
when either is in actual service, whether we shall have a battle, and what shall 
be the event of it. And though it be admitted that there may be some estimate 
of the cost of a given force, yet when this expense is applied to particular 
objects, it is difficult to ascertain the precise sum required for each; the true 
way, therefore, is, in a state of war, to give a general sum, and suffer the specific 
appropriations made by Congress to designate the general ideas of the Govern- 
ment. But then it is necessary to have a contingent fund for each article. Now, 
I would prefer a specific sum for a general contingent fund, to one for eadh 
specific a^cle.” Ibid., 1202. But it will be understood that Dana was attempting 
to increase the appropriations for the Navy Department, with him a favorite 
object of expense. 
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on their own way, then if it fails to succeed, he may say: I warned you 
against it, and the blame is altogether yours. Not so, if the mode is al- 
tered by him; for he will himself then be responsible. 

The difference in the caption of the appropriation laws, to- 
gether with the recommendation in the President’s message, is 
said to have operated so that, ever after, the officers of govern- 
ment considered themselves bound not to exceed the amount ap- 
propriated to each specific object in the law,®® a remark which 
was probably not intended to be applied beyond Mr. Jefferson’s 
two administrations. Let us see if this was so. 

In the Treasury Department certainly great care seems to 
have been taken to prevent illegal withdrawals of money from 
the Treasury and to confine the application of moneys withdrawn 
to the objects and within the amounts prescribed by the acts of 
appropriation. Gallatin, in 1809, reviewing his conduct of the 
Department in answer to an inquiry from a committee of investi- 
gation, positively asserted that 

the advances made by the Treasury have in no instance exceeded the 
appropriations for each specific object: and that, so far as relates to the 
expenditure of the monies advanced, which is under the direction of 
this Department, there is no instance within my knowledge in which 
the agents have exceeded or blended the appropriations.-® 

In the other departments a less nice care w'as exercised in the 
control of expenditure. The Secretary of the Navy did indeed say 
in a circular sent in 1 803 to the navy agents that he had com- 
menced and would progress in the expenditures “under the de- 
termination not to exceed either of the particular sums appro- 
priated.”®* But in 1802 he had already violated this rule, having 
provided stores and advanced two months’ pay to the men of the 
John Adams in spite of a defective appropriation.®® 

as. Speech of Samuel Smith, December 28, i8iq. 35 Annals, 806. 

23. Gallatin to John Randolph, June 23, i8oq. Treasury Department, Letters 
and Reports to Congress, E, V, 232. The old-fashioned use of commas should 
not lead the reader to suppose that the Treasury Department directed the 
expenditure of any department other than itself. 

24. A.S.P., Finance, II, 350. 

25. This transaction, coming so soon after his recommendation on the subject 
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Secretary of War pleases. The law has heretofore lumped in gross the 
whole sum allowed for military service. But this bill adopts a new plan. 
It ^ecifies particularly the several payments to be made. But in the 
quartermaster’s department, where it is absolutely necessary to allow 
some discretion, it has been thought best to blend these two items to 
make the Secretary responsible. This has been done to prevent abuses.*® 

But Griswold would have none of this argument. He replied in 
effect: 

I know the former course was different. Sums appropriated were con- 
sidered as grants of money to the department, to be applied to military 
services under law. This course is now complained of. I confess I do not 
feel great confidence in the course now pursued. But I am willing to 
try it, and to allow that if it succeeds, it will be a very fortunate and 
desirable thing. It is for this reason that I wi.sh to pursue all through 
the plan according to the report of the Secretary.*^ 

This led Smith into the following remarks : 

The gentleman is very candid. He says that he does not like this spe- 
cific appropriation, and yet he is for carrying it so far as to render it im- 
possible for the department to move! It is, however, but fair, that when 
a new experiment is made, it should be tried in conformity to the ideas 
of its friends; it is not fair that those inimical to it, should oppose it 
with hostile ideas. The gentleman says, it will be a good thing if it suc- 
ceeds. Let him, then, suffer it to be tried. If he permits its friends to go 

20. Ihid.f 1244. 

21. The expressions of the Federalists were not always consistent. Dana a few 
days before argued ably the case for a general contingent fund*. will explain” 
he said, “my ideas with respect to specific and general appropriations. With 
regard to the Navy and Army, no man can predict the occurrence of calamities, 
when either is in actual service, whether we shall have a battle, and what shall 
be the event of it. And though it be admitted that there may be some estimate 
of the cost of a given force, yet when this expense is applied to particular 
objects, it is difficult to ascertain the precise sum required for each; the true 
way, therefore, is, in a state of war, to give a general sum, and suffer the specific 
appropriations made by Congress to designate the general ideas of the Govern- 
ment. But then it is necessary to have a contingent fund for each article. Now, 
I would prefer a specific sum for a general contingent fund, to one for each 
specific article.” Ibid,, 1202. But it will be understood that Dana was attempting 
to increase the appropriations for the Navy Department, with him a favorite 
object of expense. 
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on their own way, then if it fails to succeed, he may say: I warned you 
against it, and die blame is altogether yours. Not so, if the mode is al- 
tered by him; for he will himself then be responsible. 

The difference in the caption of the appropriation laws, to- 
gether with the recommendation in the President’s message, is 
said to have operated so that, ever after, the officers of govern- 
ment i:onsidered themselves bound not to exceed the amount ap- 
propriated to each specific object in the law,®’* a remark which 
was probably not intended to be applied beyond Mr. Jefferson’s 
two administrations. Let us see if this was so. 

In the Treasury Department certainly great care seems to 
have been taken to prevent illegal withdrawals of money from 
the Treasury and to confine the application of moneys withdrawn 
to the objects and within the amounts prescribed by the acts of 
appropriation. Gallatin, in 1809, reviewing his conduct of the 
Department in answer to an inquiry from a committee of investi- 
gation, positively asserted that 

the advances made by the Treasury have in no instance exceeded the 
appropriations for each specific object ; and that, so far as relates to the 
expenditure of the monies advanced, which is under the direction of 
this Department, there is no instance within my knowledge in 'which 
the agents have exceeded or blended the appropriations.-® 

In the other departments a less nice care was exercised in the 
control of expenditure. The Secretary of the Navy did indeed say 
in a circular sent in 1803 to the navy agents that he had com- 
menced and would progress in the expenditures “under the de- 
termination not to exceed either of the particular sums appro- 
priated.”®* But in 1802 he had already violated this rule, having 
provided stores and advanced two months’ pay to the men of the 
John Adams in spite of a defective appropriation.®® 

22. Speech of Samuel Smith, December 28, 1819. 35 Annds^ 806. 

23. Gallatin to John Randolph, June 23, 1800. Treasury Department, Letters 
and Reports to Congress, E, V, 232. The old-fashioned use of commas should 
not lead the reader to suppose that the Treasury Department directed the 
expenditure of any department other than itself. 

24. A.S.P., Finance, II, 350. 

25. This transaction, coming so soon after his recommendation on the subject 
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The idea that the departments other than the Treasury had 
less rigorous notions than Gallatin in matters of expenditure is 
strongly corroborated by a letter from the latter to George W. 
Campbell, under date of February 4, 1809, making suggestions 
for improving the accountability of disbursing officers. After 
proposing a new mode of drawing warrants and rendering ac- 
counts in the War and Navy Departments, he says: “That rule 
. . . will ... in conformity with the constitution, prevent the 
application of public moneys to other objects than those for 
which they have been appropriated.”'® 

The inference contained in this statement, so far as it reflects 
upon the Navy Department, is, it may be here pointed out, irref- 
utably confirmed by a statement submitted shortly thereafter 
by the Secretary of the Navy himself to Senator Giles. A bill be- 
ing before the Senate in which it was proposed, in conformity 
with a suggestion originally advanced by Gallatin in 1802, that 
no credit should be allowed to disbursing agents “except for ex- 
penses authorized by law, and for the amount appropriated for 
the same,” Smith entered a letter of protest: 

Under such restrictions no agent would make a purchase, or, indeed, 
incur any expense, without having money in hand to meet it, because 
he could not know the exact state of the appropriation out of which 
such expense was to be paid; or, if he knew the unexpended balance 
of each appropriation, he could not know what dispositions the De- 
partment might have made respecting such balances ; he would, there- 
fore, never make a purchase without having in hand, money of the ap- 
propriation under which such purchase would fall.-^ 

And Smith went on to describe the ill effects of such an eventual- 
ity upon the public welfare. Whatever may be thought of the ar- 
guments advanced, they seem at least sufficient to establish the 

of specific appropriations, proved very mortifying to President Jefferson. In a 
letter to Gallatin he writes : “ . . . perhaps I see too strongly the embarrassment 
of the defective appropriation. Would it be possible to put the extra advances 
on the footing of a debt incurred, the arrearages of which might be covered by a 
future appropriation?” Gallatin, op. cit., I, lOo. 

26. A.S.P., Finance, II, 335. 

27. Ibid., n, 348. 
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fact that, when Smith wrote, it was customary in the Navy De- 
partment to admit credits to disbursing agents for expenses un- 
authorized by law or in amounts greater than those for which ap- 
propriations had been made. 

As for the Department of State, it will be sufficient to refer the 
reader to the controversy between Madison and Jefferson on the 
one hand and Gallatin on the other over the accounts of Dr. 
Stevens to prove that the last-named was the stricter construc- 
tionist.*® 

If the only abuses of appropriation laws had been those perpe- 
trated by accident by the several disbursing officers of the de- 
partments, it might truly be said that in Jefferson’s administra- 
tion the essential ends of specific appropriations were answered. 
But such was not the case. Speaking in 1819 of the practice dur- 
ing these first years of Republicanism, Gen. Samuel Smith, the 
brother of Robert Smith, Jefferson’s Secretary of the Navy, 
found it proper to say : 

This new mode was beautiful in theory, but was attended with great in- 
convenience and public injury in practice. No estimate can provide for 
unforeseen occurrences. No man, when he undertakes repairs to a ship 
can estimate what they will cost. The consequence was that Congress 
had occasion to pass laws ... to provide for deficiencies. 

In other words, the departments, or some of them, spent their ap- 
propriations at whatever rate seemed proper to them and then 
came to Congress with requests for additional grants. Congress, 
like the ancient British parliaments, ‘‘might grumble and pro- 
test, but the money was exhausted, the need was indisputable, 
and they found their hands forced.”’*® 

The worst offender in this respect was Robert Smith. The writ- 
ings of Gallatin are full of references to the extravagances and 
loose practices of this man. But Gallatin did not deem it advis- 
able to demand his removal. Once in 1803 he addressed a long 

a8. An account of this controversy is given in my (projected) History of the 
Accounting Offices in the chapter on the “Jurisdiction of the Accounting Officers, 
178^1817 ” 

29. 35 Annals, 806. 

30, R. G. Hawtrey, The Exchequer (London, 1921), pp. 8-9. 
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letter to Jefferson on the navy estimates, closing with a strong 
remonstrance on the conduct of the Department; and in 1805 
he renewed his complaint: 

On this subject, the expense of the navy greater than the object 
seemed to require, and a merely nominal accountability, 1 have, for the 
sake of preserving perfect harmony in your councils, however grating 
to my feelings, been almost uniformly silent, and I beg that you will 
ascribe what I now say to a sense of duty and to the grateful attach- 
ment I feel for you.®' 

John Randolph, the leader of the old Republicans and perhaps 
the ablest man in Congress, having passed into opposition over 
the Yazoo business and the Two Million Act, felt no compulsion 
to maintain a silence, grating or otherwise. When in 1806 the bill 
making appropriations for the support of the navy was brought 
to debate, he took the occasion to express himself with great 
plainness. As Chairman of the Committee of Ways and Means 
he moved on April 10, 1806, to fill the blank for contingent ex- 
penses with $41 1,950. Objection was made to the size of the sum 
and the want of specification. To this he replied that he was as 
much in the dark as the gentleman as to the items of contingent 
expenditure and that he should not have moved to fill the blank 
with so large a sum but from the conviction that, whether Con- 
gress provided the money or not, it would be spent and an addi- 
tional appropriation made the next session. The appropriation 
bill under present circumstances was a mere matter of form; the 
items of appropriation might as well be lumped together and a 
million dollars appropriated. “If we cannot restrain the expendi- 
tures of the Navy Department within the sum annually fixed, 
after giving as much as is asked for, is it not the idlest thing to 
attempt to restrain them by giving less?”'”* 

31. Adams, op, cit,, p. 294. Smith appears to have been incompetent rather 
than vidous. Randolph, writing to Gallatin in 1803, observes thal “the nation 
has had the most conclusive proof that a head is no necessary appendage to the 
[naval] establishment.” Ibid., p. 330. In 1809, when it was proposed to make 
Gallatin Secretary of State and Smith Secretary of the Treasuiy, the former 
remarked that he could not undertake to carry on both departments at once 
and asked Madison to leave him where he was. Ibid., p. 389. 

32. 15 Annals, 1000. 
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A few da3rs later in an attempt to secure the repeal of the salt 
tax Randolph argued that the only check on extravagance was to 
reduce supplies within the limits of needs; no reliance could be 
placed on the appropriation check. “Appropriations,” he ex- 
claimed, 

have become a matter of form, or less than the shadow of a shade, a 
mere cobweb of defence against expenditures. You have fixed limits, 
but the expenditure exceeds the appropriation; and those who dis- 
burse the money, are like a saucy boy who knows that his grandfather 
will gratify him, and over-runs the sum allowed him at pleasure. As to 
appropriations I have no faith in them. We have seen that so long as 
there is money in the Treasury, there is no defence against its expendi- 
ture.®* 

In order to understand the course followed by the departments 
in incurring deficiencies, it will be found instructive to take a 
particular instance and follow it through from start to finish. For 
this purpose a deficiency appropriation to cover an excessive ex- 
penditure upon the south wing of the Capitol may be selected. 
The act, passed April 25, 1808, is cited as an example of such de- 
ficiency by Gen. Samuel Smith and the instance may therefore 
be considered as peculiarly favorable to the Executive. 

It must at the outset be understood that the moneys appro- 
priated for public buildings and the ways between them were, 
from 1802 on, placed by the President in the hands of the Super- 
intendent of Public Buildings, to be disbursed under his direction 
and accounted for with the Treasury Department. In the execu- 
tion of this agency the Superintendent was necessarily obliged to 
rely very much, in certifying and attesting claims for materials 
and workmanship and in so regulating the operations that the 
cost of the work should be commensurate with or within the lim- 
its of the appropriation made to cover it, on the Surveyor of the 
Public Buildings, an officer not recognized by the law but em- 
ployed and appointed by the President alone as the principal 
architect to design, direct, and combine the whole into one gen- 
eral system and see to its executij)0^-4j}^ also to form contracts 

33. Ibid ., 1063. 
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with the different subordinate mechanics and with other persons 
for the various materials wanted in the progress of the work. 

In constructing the south wing of the Capitol, the Surveyor, as 
we find from a committee report on the subject, 

keeping mainly in view the more appropriate duties of his own profes- 
sion, that of executing the work in a style and character which should 
do honor to his art, and that of accomplishing it also within a time 
more limited than had been anticipated in the earlier part of the season, 
appears not to have been impressed with the probability (if, indeed, it 
should be considered as coming within his province to be so, or to guard 
against such impropriety) that the expenditure would exceed the gen- 
eral appropriations for the different objects of the public work, till it 
had actually happened so on a principal one, or was certain to do so to 
a considerable amount.'^'* 

This overexpenditure was not discovered until the close of the 
year 1806, when, after the appro{)riation for that year had been 
wholly disbursed and the accounts of the Superintendent made 
up, it was found that a considerable portion of the appropriation 
for 1807 (which was understood to be adequate only to cover the 
works of that year) had been used to meet the claims of prior 
years. Perceiving that the then unexpended balances would be 
insufficient to effect the contemplated objects of the season, the 
Superintendent informed the Surveyor that he ( the Superintend- 
ent) would pass no accounts which exceeded the appropriations, 
as such would certainly be disallowed at the Treasury; he gave 
him also a view of the funds and invited his attention thereto, 
from time to time, so as to avoid unauthorized debts by exceed- 
ing the appropriations, ‘‘which would not only be a violation of 
a principle of Government which could not be too sacredly re- 
garded, but would also be in contravention of the strict and often 
repeated injunction of the President of the United States, never 
to let the cost of the work of any season exceed the amount of the 
appropriation.”®’ 

At this stage of the business the Surveyor laid a statement of 
the case before some of the principal mechanics and a number of 

34. 18 Annals , 2791. 35. Ibid ., 2793. 
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them, to whom the greater part of the excess was likely to be due, 
voluntarily came forward and agreed to progress with the work 
at their own risk in the fullest confidence that Congress would 
not receive the benefit of their labor without remuneration and 
that, under the circumstances, an appropriation would in due 
time be made to indemnify them. The result was that by the time 
Congress had assembled deficiencies of $51,000 had been in- 
curred. 

When these facts came to the attention of President Jefferson 
he transmitted to both Houses of Congress a message pointing 
out that the appropriations had been much exceeded by the cost 
of the work done but suggesting no particular course of action.** 
This report was referred to a committee of which Stanford was 
the chairman. The committee on April 5 presented a bill making 
an appropriation of $5 1 ,000 to cover the unauthorized expendi- 
ture; no report accompanied the bill inasmuch as the committee 
thought that the reporting of a naked bill was “the shortest and 
best way of getting rid of a bad business.”^' 

There was little chance that the appropriation would be de- 
feated, but Randolph in the debate on the subject denounced the 
theory that a private agent, for as such he regarded the Surveyor, 
could bind the government to make appropriations.*** 

Fifty thousand dollars have been expended on this Capitol beyond the 
appropriation for that purpose. If you make good this deficit, you may 
also for five hundred thousand or five million dollars. The officer has 
gone into an immen^e expenditure, which is in every point of view il- 
legal and unjustifiable. It is enough for us to make good the expendi- 
tures which the Executive chooses to incur for the public good on his 
own responsibility; but to make good what a private agent has ex- 
pended, I will never consent. If this is done, there is an end to appro- 
priation laws. This expense has been incurred, not by the Executive, not 
by the Head of a Department, but by a somebody whom we do not 
know. . . . Whosoever has done this thing must be responsible to the 
United States. Take a plain case. You employ a workman to build a 
house for one thousand pounds. He chooses for some reason to lay out 

36. Richardson, op. cit., I, 448. 37. Stanford's remarks, 18 jlnnatt, 1074. 

38. Ibid., 1973-1074- 
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more without consulting you. He alone is responsible to those whom 
he engages; you have notMng to do with the extra expense. 

If the bill was agreed to, said Randolph, all control over the ex- 
penditure of public moneys must be considered abandoned: 

The sum in question is not a great thing for this great nation ; but, as 
Hotspur says, “in a matter of account I would cavil at the ninth part 
of a hair.” Fifty thousand dollars is a smart item in an account. It is 
more than the whole expense of some State governments. Our chief re- 
sources are cut off, and it behooves us to husband our means as care- 
fully as possible. Though the sum is not so great, yet the precedent is 
of infinitely greater consequence than five millions of dollars. 

He therefore moved to reject the bill. 

After some debate it was decided not to reject but to recommit 
the bill, in order to get a complete report of the circumstances 
surrounding the deficiency. On April 2 1 Stanford, from the com- 
mittee to whom this bill was recommitted, reported that, upon 
the whole, the committee had not been able to discover that the 
sacred principle of the Constitution, which enjoins that no money 
shall be drawn from the Treasury but in consequence of appro- 
priations made by law, had been at all violated. A debt had been 
incurred and the public faith in a manner pledged beyond the 
real amount of actual appropriation, but the whole had hap- 
pened in such circumstances as to form an apology not slight in 
its nature and the force of which, it might be presumed, the 
House would at once see. They therefore begged leave to report 
the same bill which they had before reported.*** 

The bill was brought to its final reading on April 2 5 , the last day 
of the session. Randolph opposed it at some length “on account 
of its infringing, as he conceived, every principle of the Constitu- 
tion and the law; for if this were to be permitted, they might as 
well open the Treasury and dismiss their accounting officers at 
once.”‘° A defense was entered by Holland, Stanford, and Smilie. 

39. Ibid., 2792. 

40. Ibid., 2276. A somewhat similar instance occurred in the Navy Department 
in x8o6. On April 12 J. C. Smith moved to recommit the bill making naval 
appropriations for the purpose of restoring the provision for completing the 
marine barracks at the City of Washington. The motion having been carried, it 
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The question was then taken and the bill passed, 73 to 8. It was 
approved by the President on the same day. 

In the beginning of 1809 a transaction took place so remark- 
able in character that it immediately became a subject of con- 
versation in both Houses. This was the allowance to General 
Wilkinson of a claim for rations in spite of an explicit provision 
of law that the pay of brigadier generals should be $2 2 5 a month, 
“which shall be his full and entire compensation, without a right 
to demand or receive any rations,” etc.*^ 

On February 13 Hillhouse, denouncing this allowance, intro- 
duced into the Senate a resolution that a committee be appointed 
to report what further regulations were necessary to check the 
allowance and payment of extravagant claims or unreasonable 
accounts and to prevent the improper expenditure of public 
moneys.^" The resolution was adopted on the fourteenth and 
Giles, Hillhouse, and Crawford were chosen.*® 

was observed by J. Clay that since the House had agreed to strike out the pro- 
vision for completing the barracks it had been found that more money had been 
applied to this purpose than had been appropriated and that it had been drawn 
from the private funds of one of the officers under an understanding with the 
head of the Department; he moved therefore to restore the item and to appro- 
priate for it J?3,Soo. No objection was offered to this proposal but Leib said that 
“he was not very fond of making appropriations in this way — for particular 
officers to run into unauthorized expenditures, and then to call on Congress to 
make good the deficiency. Is this a provision for completing the house for the 
commandant? Is that the marine barracks? If not, then under what appropria- 
tion is it made? Is it under that of contingencies? Look at the buildings at the 
navy yard; is all this expense incurred out of the contingent fund? If it is not, 
it is not authorized by law. He did not know that he should make any objection 
to this item ; but he thought it full time to check this loose mode of procedure.” 
IS Annals, 1018-1010. In answer to these remarks, Nelson denied that any 
misapplication had taken place: “The estimates were made, the money appro- 
priated; and when, in the application of it, either from the rise of materials, or 
other unexpected circumstances, they found a particular object unfinished, was 
it right to suffer it to be exposed to the weather, and not done for the want of 
a few thousand dollars; and like a young spendthrift, only half build his house, 
and let it fall in ruins?” What the old Republicans would have said to these 
arguments had they been advanced six years earlier, the reader may be left to 
conjecture. 

41, 2 Stat. 133. The case is discussed at length in my (projected) History of 
the Accounting Offices; see the chapter on “Jurisdiction of the Accounting Of- 
ficers, 178Q-1817.” 

42. iQ Annals, 352. 43* 387-388- 
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In the meantime Randolph was attacking the same transac- 
tion in the House. On February 3 he secured the appointment of 
a select committee to investigate Wilkinson’s accounts.^* But the 
more general inquiry into the subject of accountability seems to 
have been left to the Committee of Ways and Means, who, when 
the appropriations for 1809 were under consideration, unani- 
mously agreed that it would be proper to add to the bill regula- 
tions to guard the expenditure of the public moneys.^® 

Presently bills were introduced in both the Senate and the 
House for amending the acts establishing the Treasury, War, 
and Navy Departments, the House bill being tacked on to a bill 
making appropriations for the support of the military and naval 
establishments. Originally the provisions of these two bills were 
substantially the same, being founded, it would appear, on a com- 
munication from Gallatin to the Chairman of the Ways and 
Means Committee dated February 4, 1809.’® But the Senate, 
being much under the influence of the Smith faction or, as Gal- 
latin called them, the Ruling Party, was induced by the Secretary 
of the Navy'" to modify its bill in such a way as to render it com- 
paratively ineffectual. The House stuck to the original plan. 

The appropriation bill passed the House on February 27, its 
first five sections containing the provisions for regulating the ex- 
penditures. It went to the Senate, where, according to Gen. Sam- 
uel Smith, offense was taken that such a subject should be con- 
nected with an appropriation bill.’' The sections in question were 
therefore struck out, and the Senate passed its own bill instead. 

On March 2 the House proceeded to consider this action. The 
question was taken on agreeing to the amendment of the Senate 
to the appropriation bill ; it passed in the negative by a vote of 

73 to 3. The House then took up the Senate bill to amend the sev- 
eral acts for the establishment of the Treasury, War, and Navy 

44. Ibid., 1331. 45- Ibid., iSS4- 

46. A.S.P., Finance, II, 335. 

47. Robert Smith's letter will be found in ibid., 11 , 348. His principal objec- 
tion was to the clause: “Nor shall any credit be allowed to cither of them 
[agents], except for expenses authorized by law, and for the amount appro- 
priated for the same.” 

48. 35 Annals, 806. General Smith was a Senator in i8oq. 
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Departments. Alston moved that it be rejected, and the motion 
was carried — 51 to 26. 

The last day of the session was now arrived and the appropria- 
tion bill seemed in a fair way to be lost. The Senate insisted on its 
amendment; the House, on its refusal to agree. In the evening 
conferees were appointed with the result that the appropriation 
bill was separated. The Senate passed a bill substantially the 
same as the five sections in contest between the two Houses, and 
the House receded from its refusal to permit these sections to be 
struck from the appropriation bill. 

Such was the origin of that celebrated law of March 3, 1809, 
which many persons very erroneously have supposed to be the 
perfection and coping stone of the Jeffersonian system of specific 
appropriations. It contained many provisions but only two need 
detain us here. The first was an injunction, now part of Section 
3678 of the Revised Statutes, that ‘‘the sums appropriated by 
law for each branch of expenditure in the several departments 
shall be solely applied to the objects for which they are respec- 
tively appropriated, and to no other.” The second, introduced as 
a proviso to the first, gave the President of the United States au- 
thority, during the recess of Congress 

on the application of the .Secretary of the proper department, and not 
otherwise, to direct, if in his opinion necessary for the public service, 
that a portion of the moneys appropriated for a particular branch of 
expenditure in that department, be applied to another branch of ex- 
penditure in the .same department, in which case a special account of 
the moneys thus transferred, and of their application, shall be laid be- 
fore Congress during the first week of their next ensuing session. 

Crawford, writing in 1817, gives an extraordinary account of 
the causes which led to the adoption of these provisions; 

Antecedent to that period | March 3, 1809] the appropriations were, 
by some of the Departments, considered as an aggregate sum to be ap- 
plied, without distinction in their accounts, to every branch of service 
embraced by the appropriation. In the Navy Department, for instance, 
there was but one account opened in the Treasury books, because the 
requisitions made by the Department were drawn for the Navy De- 
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partment generally, and the sums thus drawn were applied to the naval 
service, without regard to the amount which had been specifically ap> 
propriated for the different branches of the service within that Depart- 
ment. 

In changing this practice, the necessity of giving the power to trans- 
fer from one head of appropriation to another, according to the exigen- 
cies of the service, was foreseen. This power was given to the President; 
and in order to furnish to Congress the information which it was 
deemed essential to possess, every transfer of appropriation, together 
with the application of the money so transferred, was required to be 
communicated to Congress during the first week of their session there- 
after. If no transfers were made. Congress knew the maximum applied 
to each head of appropriation. If transfers were made, they obtain^ in- 
formation equally interesting and useful to them in providing for the 
wants of the succeeding year. The transfers disclosed to them those 
branches of the service, in each Department, where the appropriations 
had been redundant, as well as where they had been deficient. They ob- 
tained, without injury, a knowledge of the application of the sum trans- 
ferred, as well as of the sum originally designated for that object. This 
was the desideratum intended to be obtained by the adoption of that 
measure.'*" 

This statement, while very positively made, is nevertheless in- 
structive only as it illustrates the degree to which persons in high 
office will distort history for the purpose of proving a special 
point. Crawford was anxious to show that the pow'er to transfer 
appropriations from one head of expenditure to another was part 
and parcel of the doctrine of specific appropriations. 

John Randolph has given a different account and one more 
consonant with the known facts. Speaking in 1819 on the pro- 
vision of law permitting transfers, he remarked that it struck 
him with some unpleasant recollections which he could neither 
suppress nor conceal : 

It was now just twenty years since he first had the honor of a seat in 
this House. At that time, the persons of the political description to 
which he had conceived himself to belong, were contending against great 
abuses and mal-administration generally, but particularly in the fiscal 
concerns of the State. By the exertions of that party, seconded, he pre- 

49. 30 Annals , 420-421. 
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sumed, by the good sense and patriotism of the people of this country, 
a great revolution was effected in the Government. Among the first 
recommendations of the Chief Magistrate who succeeded in conse- 
quence of it, was that of holding the officers of the Government down 
to the strict administration of their duties. This, Mr. Randolph said, 
was one of the cardinal principles on which the old Republican party 
came into power. He did not wish to revive party feeling by what he 
should say; far from it — what he was now speaking of was history. Mr. 
Jefferson — he hoped it was not out of order to name him — came into 
power, recommending, among other reformations of abuse, a strict ad- 
herence to appropriations. It was in the very last night of his political 
life, about midnight, that that law, which had just been quoted, was put 
on the statute book. I did consider it at that time, said Mr. Randolph, 
as a sort of death-warrant to the principles upon which he came into 
power, so far as they were connected with that provision. And how 
came that law upon the statute book? At that time, he said, there were 
two great rivals for power and interest; one of whom might be con- 
sidered the ascendant in the Senate, and the other not less so here. 
That law', Mr. Randolph suggested, was a sort of propitiation from one 
to the other— a compromise of differences between these two person- 
ages.®** 

He said also that he spoke from personal knowledge when he said 
that there existed at the time, on the part of Albert Gallatin, “the 
most decided repugnance to the provision respecting transfers of 
appropriations.”’* 

If all the circumstances surrounding the passage of this act be 
assembled and weighed, it will probably be found that the pro- 
vision confining the application of public moneys to the objects 
and amounts specified in the lawr reflected the influence of Gal- 
latin and was merely declaratory of what, supposedly at least, 

50. 35 Annalst 787-788. In the same debate Randolph says: “At the moment 
when he [Jefferson] was about to retire from office, the two Houses had pre- 
sented him with a bill, clothing him with a power which he not only did not 
wish to have, hut which he had publicly and solemnly said ought not to belong 
to any Executive. It would have been highly proper in him to have refused his 
signature to that act. But might it not be supposed that, at the last moment of 
his political service, when he would have been more than human had he not 
been agitated by a variety of passions, the provision in question had escapTed 
even his keen sight?’' 

$1, Ibid,, 822. 
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was existing practice, and that the provision allowing transfers 
to be made by the President during the recess of Congress re- 
flected the influence of Smith and sanctioned what was perhaps 
already being done covertly.®^ It is known that the two men were 
in opjwsition on the bill, for on March 2 Alston said on the floor 
of Congress that he was authorized by the Secretary of the Treas- 
ury to state that the difficulties urged by the Secretary of the 
Navy against the proposed plan did not exist and that the forms 
for carrying the bill into effect were already provided/ ‘ 

52. Smith would seemingly have liked the power of transfer to have been 
given without restriction in time. A.S.P., Fvtance, II, 34Q. But the passage is 
not conclusive. 

53. 10 Annals, 1554. 
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THE GROWING LAXITY: 1809-1820 

W ITH the advent of Madison’s administration the in- 
sistence of Congress on the doctrine of specific appro- 
priations was much diminished. In a fleering speech 
delivered in i8io Matthew Lyon of Kentucky, an extreme demo- 
crat, who had by now passed into the opposition, railed at his col- 
leagues: 

I confess that I do not understand that kind of republicanism that 
changes its doctrines with a change of power. I like that steady repub- 
licanism which will, when in power, practise the principles and doc- 
trines advocated by Republicans out of power. What principle has been 
more zealously proposed and advocated, and oftener reverberated in 
the public ear, than specific appropriations; and yet how is that prin- 
ciple scouted now by self-styled Republicans, when in pow'er and called 
to act upon it! . . . Republican gentlemen forget all their high-sound- 
ing professions in favor of the Republican doctrine of specific appro- 
priations, and shelter themselves under a custom which they say was in 
practice under the Administration of those who made no such profes- 
sions, as if they acknowledged themselves that their former professions 
are now to go for nothing.' 

Madison’s whole administration was taken up with war or the 
preparations for war and the debate over specific appropria- 
tions faded into the background or disappeared entirely. While 
the appropriation acts contained numerous heads of expenditure, 
many more than in the earlier years, they caused the depart- 
ments no inconvenience inasmuch as the power of transferring 
moneys from one head to another was freely exercised. Indeed, 
the departments went further and reverted to the old Federalist 
practice of mingling appropriations by executive interpretation. 
A report submitted to the Senate in i8i6 by the Secretaries of 


X. 2X Annals, 1361-1362. 
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the four great departments states in a note that “by late regula- 
tions, the pay and clothing appropriations [for the army] are in 
fact considered as one appropriation.”® There is no comment, no 
explanation of how the “late regulations” could be reconciled 
with the law, but simply the bald parenthetic statement of fact. 

By the end of i8i6 the disregard in practice of the limitations 
imposed in the appropriation laws reached so high a pitch that it 
attracted the attention of Calhoun. Accordingly, on December 
30 he offered for consideration the following resolution: 

Resolved, That the Committee of Ways and Means be instructed to in- 
quire into the expediency of repealing so much of an act, entitled “An 
act further to amend the several acts for the establishment and regu- 
lation of the Treasury, War, and Navy Departments,” passed the 3d 
of March, 1809, ^ authorizes the President of the United States to 
transfer appropriations.® 

Calhoun supported the propriety of his motion by remarking 
briefly 

on the evils — great evils, he said — which resulted to the public interests 
from the practice, particularly in the War Department, of permitting 
funds to be diverted from one object of appropriation and applied to 
another. He urged the necessity of applying a remedy, and that was to 
compel in the Departments a rigid adherence to specific appropria- 
tions.^ 

The resolution was presently agreed to. 

On December 3 1 Lowndes, the Chairman of the Committee of 
Ways and Means, wrote to Crawford, the Secretary of the Treas- 
ury, asking his opinion of the proposal. It seems that the sugges- 
tion was made that to compensate for the withdrawal of the 
power of transfer the heads of appropriation would be reduced 
in number and the discretion of the Executive correspondingly 
enlarged. 

To this letter Crawford replied on January i, objecting 
strongly to the proposal: 

2. A.S.P., Miscellaneous, H, 39S. 

4. Ibid, 


3. 30 Annals, 374. 
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By reducing the heads of appropriation, the necessity of exercising the 
power of transfer will, no doubt, be considerably diminished. During a 
period of peace, and after the Naval and Military Establishments have 
remained for a considerable time without alteration as to organization 
or force, it is probable that it will be but rarely exercised. It is believed, 
however, that a full consideration of the subject will lead to the con- 
viction that the power ought to be retained in peace as well as in war. 
A change in our relations with a foreign State, during the recess of Con- 
gress, which would render it prudent to concentrate the regular force 
in any section of the country would increase the expense of the Quar- 
termaster’s department beyond the regular appropriation. Expenses 
incurred under such circumstances must generally be discharged as 
they are incurred. This could not be effected without the power of ap- 
plying the redundancies of other appropriations to meet the deficits 
produced by such an emergency. . . . Without this power, the War and 
Navy Departments would be compelled to make ample estimates for 
every branch of the service, as a deficiency in any one might be produc- 
tive of serious consequences. The idea that economy will be enforced by 
repealing the provision will, I am confident, be found to be wholly illu- 
sory. Withdraw the power of transfer, and the Departments will in- 
crease their estimates. In some branches of the service there will be re- 
dundancies, in none will there be deficiencies. These redundancies, con- 
tinuing from year to >’ear, will be more likely to excite to profusion in 
those branches of the service than if they were transferred to the ap- 
propriations w'hich w'ere insufficient. The law, as it now stands, fur- 
nishes those whose duty it is to appropriate the money and superintend 
its application with all the information which is necessary to the execu- 
tion of that high trust. By reducing the heads of appropriation, the 
labor of keeping the accounts of the Treasury, as well as of the other 
Departments, and in the settlement of accounts, will be greatly di- 
minished. This reduction, however, as before stated, will not supply the 
place of the pow^er of transferring from one branch of the service to an- 
other.® 

Crawford recognized, however, that these arguments, while 
they might be applied to the current expenses of the land and 
naval forces authorized to be kept in service during the year, 
could hardly be extended to cover objects of expense more or less 
permanent in their nature. He accordingly suggested that the ap- 

5 . Ibid., 421. 
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propriations for arming the militia, for the armories, for arms 
and military stores, and for the permanent increase of the navy 
might with propriety be exempted from the operation of the 
transfer power. 

A similar correspondence between the Chairman of the Com- 
mittee of Ways and Means and the Acting Secretary of War re- 
vealed that, besides other instances of transfers of the moneys 
appropriated by Congress from the objects to which they were 
intended to other objects not contemplated, the money appro- 
priated to the construction of arsenals had in part been applied 
to the repairing of arms and erecting accommodations for the 
quartermasters. 

On February 17, 1817, Calhoun called the attention of the 
House of Representatives, in Committee of the Whole, to this 
correspondence and denounced the practice of transfer in the 
strongest terms: 

These might be proper objects of expenditure. This was not the point of 
his censure. He objected that the money had not been applied to the ob- 
jects for which it was appropriated. It was a sheer abuse of power, not 
justified by the existing laws, as lax as they unfortunately are on this 
point. The law authorizes a transfer (under the immediate direction of 
the President) of the money appropriated, from one object to another 
object also authorized; and in every instance, in which it is not done 
by his authority, or in which it is applied to an object not authorized, 
or where there has been a transfer of appropriation from an object, 
without there being a suqilus of the sum appropriated to that object, 
he conceived it to be an abuse. The further we ]irogress in this busi- 
ness, the more apparent is the necessity of abolishing the whole power 
of transfers. It has and will continue to introduce confusion and 
abuses in the disbursements of the public money. He regretted that 
the Committee of Ways and Means had not acted on the resolution 
which he introduced on this subject at an early period of the session; 
and, as late as it was, he hoped that they would report before its 
termination. 

Abuses of this kind could not be permitted without endangering 
the Constitution; it was their nature to grow, and what was em- 
bezzlement at first would become right in a few years; hence 
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Congress must be vigilant and suppress the first symptoms of 
abuse. 

We have the sole power to raise and apply money. It is the sinew of 
our strength. Not a cent of money ought to be applied, but by our 
direction, and under our control. How stands the fact? We are told 
that most extensive and superb stone barracks, sufficient to receive 
two thousand troops, have the last year, been erected near Sackett’s 
Harbor, though not a cent was appropriated to this object. It is even 
reported to have been done without the consent of the War Depart- 
ment. It is further stated that a military road is constructing from 
Detroit to Ohio. The barracks and road may be proper; if the soldiers 
are to be employed on them, it is much better than an idle garrison 
life. In fact, he knew not how the military can, in peace, be better 
employed than in constructing of such roads as may be useful in w’ar. 
It was not to the thing itself that he objected. He censured the appli- 
cation of the public money to such objects, without ever submitting 
the question to Congress. It is an evil that cannot be tolerated, unless 
we are ready to become mere cyphers. 

Some members conceived a cure to be impossible but not he, Cal- 
houn. What was to be done? In the first place he conceived it to 
be indispensable that the appropriations be made in many re- 
spects more specific; he rejoiced to see the Committee of Ways 
and Means commence this system in the Ordnance Department 
and hoped they would extend it to the Quartermaster Depart- 
ment and other heads where the appropriation was general. 
“But,” he continued, 

specific appropriations were of no avail, under our present system of 
transfers. If that power of dispensing with law is to continue, he 
would be adverse to anv estimates, but would put the gross amount 
of revenue under the direction of the President, to be used as he 
thought proper. It is then indispensable, that the right of transferring, 
or rather dispensing with ajipropriation. be rej)ealed and prohibited.® 

Calhoun’s suggestion that the proviso of 1809 be repealed was 

6. Ibid., 056-OSO. He recommended also that the year of appropriation and the 
year of expenditure be made to coincide, and that the Committees on Expenditures 
should descend into the details of the accounts. But these are subjects reserved 
until Part II. 
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not, in the end, adopted. However, on March 3, 1817, an act 
passed in which it was declared that nothing contained in the 
Act of 1809 should be construed to authorize the President to di- 
rect any sum appropriated to fortifications, arsenals, armories, 
customhouses, docks, navy yards, or buildings of any sort, or to 
munitions of war or to the pay of the army or navy, to be applied 
to any other object of public expenditure.^ This act was of course 
sufficiently agreeable to Crawford, especially as by an act of the 
next year it was not made to apply to appropriations made for 
the support of the military establishment previous to January 
1, 1817.® 

It cannot, however, be said that this legislation was very effec- 
tive in restoring respect for the system of specific appropriations. 
Clay, speaking in 1819, relates this anecdote: 

Some years ago it had been the custom, now abolished, to use in this 
House a beverage in lieu of water for those members who preferred it. 
A member of the House said he was not in the habit of using this sort 
of substitute for one of nature’s greatest and purest bounties, but would 
prefer something stronger. The officers of the House said they should 
be glad to gratify him, but did not know how they could with propriety 
pay for it out of the contingent fund. Why, said the member, under 
what head of appropriation do you pay for this .syrup for the use of the 
members? Under the head of stationery, the officer said. Well, replied 
the member, put down a little grog under the head of fuel, and let me 
have it.® 

Specific appropriations were a subject for jest — even among 
Congressmen. 

It might be supposed that the flexibility allowed to the Execu- 
tive by the Act of 1 809 was sufficient to have justified on the part 
of Congress an expectation that the departments would confine 
their expenditures at least to the aggregate sums appropriated 
for their use. If this expectation existed it was doomed to disap- 
pointment. In 1819 a practice was discovered far more repre- 
hensible than the mere transfer of appropriations from one head 
to another. This was the bringing forward of unexpended bal- 

7. 3 Stat. 390. 8. Ibid., 406. (Repealed May i, 1820.) 

9. 33 Annals, 456. 
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ances from the appropriations of former years and using them 
to supplement the appropriations of the current year where the 
latter might have fallen short. 

It will be recollected that the Act of 1795, passed at the in- 
stance of Hamilton, had provided with certain exceptions that 
any sum remaining unexpended upon any appropriation for more 
than two years after the expiration of the calendar year in which 
the appropriation act was passed, was to go to the surplus fund. 
It is also to be understood that the moneys appropriated for the 
use of the War and Navy Departments were prior to 1822 drawn 
from the Treasury by warrants of the Secretary of the Treasury 
countersigned by the Comptroller, and placed to the credit of the 
Treasurer, as agent or banker of those departments, who dis- 
bursed them on warrants drawn by the Secretary of War or of 
the Navy, as the case might be, countersigned by the proper Ac- 
countant or, after 1817, by the Second Comptroller. This mode 
of disbursement, it was now discovered, had been utilized to de- 
feat the purposes of the Act of 1795. For by a convenient inter- 
pretation of that act a distinction had been drawn between ap- 
propriations unexpended on the books of the Treasury proper 
and appropriations unexpended on the books of the Treasurer as 
agent. Only the former were considered subject to cancellation 
through the machinery of the surplus fund. 

The effect of this construction of the law was to place consid- 
erable sums of money under the control of the Secretaries of "War 
and of the Navy beyond the amounts annually appropriated for 
the service of their departments. This was particularly true after 
the cessation of the War of 1812, for, peace having come unex- 
pectedly, large balances were left in the hands of the Treasurer, 
as agent for the War and Navy Departments, from the appro- 
priations which had been made to conduct a vigorous campaign 
in 1815. The existence of these funds made it not always neces- 
sary for these departments to rely on Congress for grants. 

It was not until late in 1819 that the attention of Congress 
was drawn to these facts by a rather remarkable accident.*® The 

xo. Randolph, however, had noticed as early as iSio the failure of these 
departments ever to return to the Treasury the unexpended balances of their 
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circumstances are as follows: On March 3, 1819, at the last hour 
of the last session of the 1 5th Congress, acts were passed for the 
suppression of the slave trade and for the punishment of the 
crime of piracy; but no appropriations were made for the extra 
services required to be performed. The President was in a di- 
lemma: he might decline to execute the laws, alleging the defect 
of appropriation, or he might fit, arm, and man tiie requisite ves- 
sels and trust that Congress would afterward appropriate the 
money necessary to carry into effect its own laws. He chose, as it 
was said, the more magnanimous part and assumed a responsi- 
bility. Now it was clear to the Secretary of the Navy that the esti- 
mates for the current year, if applied to these objects, must fail 
in meeting the expenditures for which they were originally in- 
tended; but at the same time, the duty being regarded as imperi- 
ous, no effort was spared to execute the duty imposed on the 
Executive. Among other things the ship Cyane was repaired at an 
expense (since she was very rotten) almost equal to building 
anew a ship of her class.” The result, as it had been anticipated, 
was that early in the summer the appropriation for the “Repairs 
of Vessels” was found to have fallen short. In this emergency the 
President was induced to replenish the deficiency b}' the exercise 
of his transfer power. On August 25 he ordered the Second 
Comptroller of the Treasury to transfer to the appropriation for 
repairs sums aggregating about 5pr29,ooo, these to be taken not 
from excesses in the appropriations for the current year but from 
sundry old balances remaining unexpended on the books of the 
Navy Department. Among these may be mentioned those for 
“Repairing, etc. the frigates Chesapeake, Constellation, and 
Adams,” and for “Building Vessels of War on Lakes Ontario 
and Champlain,” which were balances of several years’ stand- 
ing.’" 

appropriations: “If it be true, as alleged, that dead men tell no tales, it must 
be also true that they can draw no rations. But 1 can demonstrate, however 
true in common sense, that is not true in the Treasury, for there never has been an 
instance of one dollar refunded in the Army or Navy for persons not in place, 
although the estimate is always made up on the supposition that the complement 
of men is complete and full.’’ 21 Annals^ 1615. 

11. 35 AnnoZs, 108; i6th Cong., ist scss., H.Doc. 10. 

12. A copy of the President’s order is printed in ibid., 12. 
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This warrant of transfer, being alluded to in a letter from the 
Secretary of the Navy to the Chairman of the Committee of 
"W&yfi and Means explanatory of the expenditures of appropria- 
tions for the naval service during the year 1819,“ immediately 
became an object of interest to the members of the House. One of 
these, Storrs of New York, remembering that the Act of 1 795 re- 
quired that all unexpended balances of transfers remaining in the 
Treasury should after two years be carried to the surplus fund, 
requested Gen. Samuel Smith (now the Chairman of the Com- 
mittee of Ways and Means) to explain by what construction of 
the law the power had been conveyed to the President of bring- 
ing up these old balances and creating from them a fund to be ex- 
pended during the current year. 

Smith in reply pointed to the provision in the Act of 1809 ap- 
plicable to the transfer of appropriations and a debate was com- 
menced on this subject in which Storrs, Smith, Mercer, Floyd, 
Lowndes, and Randolph took part. When the discussion was ad- 
journed it was with the understanding that the Chairman of the 
Committee would communicate to the House such information 
on the subject as might be obtained by application to the proper 
departments.'* 

13. Ibid., 10. 

14. 35 Annals, 804. Lowndes* views on the subject of minjjlinj; appropriations 
were very similar to Wolcott’s: “it would be obvious to the House, he said, on 
a little reflection, that one of two things must be done: there must either be 
allowed to some authority of the country the power of transferring appropria- 
tions from one object to another, or, in respect to all objects depending on 
contingencies, on the fluctuation of the market, the appropriations must be 
made to an amount much larger than at the time of making them may appear 
necessary. Congress must, if no power be given to transfer appropriations, 
appropriate, in all such cases, not what is necessary now, but what may be 
necessary in the greatest possible fluctuation of the market. To insist upon a 
precise estimate of the amount each branch of the public service may require 
for a year ensuing, is to insist upon a degree of accuracy not to be expected. If 
a strict adherence to the letter of appi'opriations was required. Congress would 
be under the necessity of leaving the amount of appropriations for specific 
objects larger than necessary, and of greater amount than ought to be placed 
at the discretion of the Government. A proper jealousy on the part of this 
House to prevent the diversion of public money from the objects for which it is 
appropriated, could not but be salutary ; but some power of transferring appro- 
priations is nccessar)’. and being necessary, it appeared to him the power was now 
as well lodged as might be.’* Ibid , 780. Vet Lowndes was a Republican. 
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Accordingly the next day, December 28, Smith attempted a 
defense of the particular transfer which had caused the discus- 
sion. Referring to the mode of disbursing moneys appropriated 
for the use of the War and Navy Departments, he explained that 
all unexpended balances in the Treasury Department went after 
two years to the surplus fund; those in the hands of the Treas- 
urer of the War and Navy Departments did not — they were ap- 
plied as wanted for the public service. 

I again repeat that the uniform practice under those laws has been to 
consider all moneys drawn by the War and Navy Departments from 
the Treasury, and deposited with their treasurer, as taken completely 
out of the purview of surplus fund, and, until entirely expended, sub- 
ject to the President’s power, under the act of 1809, to transfer the 
unexpended balances to any other object in the same department, for 
the public service.^® 

In proof of these statements he offered three documents, to 
wit, the instructions of the Second Comptroller to the Account- 
ants for the War and Navy Departments outlining the altera- 
tions in the mode of keeping the accounts necessary to carry into 
effect the provisions of the first section of the Act of 1809; a let- 
ter from the Secretary of the Treasury on the operations of the 
surplus fund, and some remarks of the Secretary of the Navy on 
the subject of transfers. These documents will be found in No. 18 
of the House Documents of the i6th Congress, 1st session. One 
of them (the second) may be quoted here: 

Treasury Department. 

27 December, 1819. 

Sir: In reply to your letter of this date, requesting me to state whether 
the moneys appropriated for the Naval, or other service, which have 
been drawn out of the Treasury, and deposited with the Treasurer of 
the United States, as agent of the Navy Department, have been sub- 
sequently repaid into the Treasury, or considered under the control of 
the Secretary of the Treasury, I have the honor to state, that, money 
which has been placed in the hands of the Treasurer of the United . 
States, for the use of the War and Navy Departments, is never by him 

15. Ibid ., 807. 
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r^)aid into the Treasury, and is not considered under the control of 
the Secretary of the Treasury. Repayments into the Treasury are 
frequently made, by the officers of those Departments, of moneys 
placed in their hands for disbursement, but such repayments are con- 
sidered as increasing the funds applicable to the service of the Depart- 
ment for which they were originally appropriated, and have, it is be- 
lieved, never been carried to the surplus fund. 

I have the honor to be, 

Your most obedient servant, 
Wm. H. Crawford 

Hon. Smith Thompson, 

Secretary of the Xavy. 

Having cited these documents, Smith conceived that he had 
entered a sufficient defense of executive practice. He compla- 
cently asked ; 

Has the construction given to those laws by the Executive been er- 
roneous? Of that every gentleman will determine for himself if it has. 
Congress has had it every year presented to their view; it has not 
been kept a secret; a report of those unexpended balances, in the 
army and navy, has annually been before every member, and the 
statement printed, showing those items (which caused the present 
discussion) as balances unexpended for the last three years, decreas- 
ing annually, according as they were in part transferred to some other 
object of public service. The whole subject has been faithfully re- 
ported to Congress; no objection having been made, no notice taken. 
Congress did negatively approbate the construction given to the law. 
At all events, no censure can attach to the present head of the Navy 
Department. He has conducted his department agreeably to the rules 
prescribed by the Comptroller, and to the practice which had uni- 
formly prevailed. If another and different construction be considered 
more advantageous to the public interests, a law to remedy must be 
enacted. 

But Storrs was unwilling to accept this explanation. He had re- 
cently, he said, had occasion to examine the mode in which ap- 
propriation accounts were kept, and he was therefore not sur- 
prised to learn of the extraordinary interpretation which had 
been given to the power of transfer. He had determined at the 
earliest opportunity to bring the subject before the House that, 
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after a full knowledge of the evasion of the law of 1795, the evil 
might be corrected. But he was surprised to learn that repay- 
ments into the Treasury had been carried back to the credit and 
been considered as increasing the funds of the departments for 
whose use the original appropriations had been drawn out. “The 
original introduction of such a practice was justified by scarcely 
a semblance of authority.” 

He then continued with an analysis of the laws quite contrary 
to that advanced by Smith: 

The law of 3d March, 1795, provides that, in regard to all sums re- 
maining unexpended upon any appropriations, (except those relating 
to the public debt, or where a longer duration was specially assigned,) 
for more than two years after the expiration of the calendar year in 
which the act of appropriation shall have passed, such appropriation 
shall be deemed to have ceased and been determined, and the sums 
so unexpended shall be carried to the surplus fund. The proviso to 
the first section of the act of March 3, 1809, authorizes the President, 
in the recess of Congress, to direct that a portion of the moneys, ap- 
propriated for a particular branch of expenditures, be applied to 
another branch of expenditure in the same department. The chairman 
of the committee now informs us that the practice has been, that the 
moneys appropriated for the use of the army and navy are respec- 
tively drawn from the Treasury, on the warrant {requisition] of the 
heads of the departments, and placed in the hands of the Treasurer 
of the United States, as agent for the respective departments; that, 
when once drawn out on these warrants, such moneys are no longer 
considered as in the Treasury; and, although large balances of these 
appropriations may remain unexpended for any indefinite length of 
time, are deemed to be exempt from the operation of the law of 1795, 
but may remain in the Treasurer’s hands for years, subject to be 
brought forward under the power of transfer, and collected into a 
fund for the use of the departments, as exigency or convenience may 
require. This practice, said Mr. S[torrsJ, so far from being consistent 
with the object and execution of the law of 1795, is directly opposed 
to its manifest intention and spirit. The distinction between balances 
in the Treasury and in the hands of the Treasurer, is totally unwar- 
ranted by the statute. It does not relate merely to balances remaining 
undrawn by warrant from the Treasury; its terms are general and 
unqualified, and include any sum remaining unexpended, without 
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reference to its intermediate transmission to the departments, or to 
any regulations which might be adopted in the mode of keeping the 
public accounts. After two years, these balances cannot be reached by 
the power of transferring appropriations; for the letter of the act 
expressly declares that after that period such appropriations shall be 
deemed to have ceased and determined. No such appropriations, 
therefore, exist, on which the power of transfer could operate. The 
practical effect of the administration of the finances, under the system 
which has been thus introduced, has rendered the law of 1795 little 
else than a dead letter. I f gentlemen will examine, they will find that, 
while for several years past large balances have been brought forward 
and expended, the product to the surplus fund, from the source of un- 
expended appropriations, has been scarcely an item of the account. 
The framer of the law of 1795 could never have conceived its practical 
inutility by this perversion of its spirit. So pertinaciously has the error 
been persisted in, said Mr. S., that I have been informed that a former 
Secretary of the Treasury, on a consultation with him by one of the 
heads of department, relative to the disposition of large balances, 
which at one time had accumulated, answered, that he knew of no 
method by which they could be legally or regularly brought back into 
the Treasury, and that the only wav in which they could be disposed 
of, was to disburse the moneys, nolens volcns, for the uses of the de- 
partment. It is the duty of the House to interfere and check the abuses 
to which such a system tends. In the hands of a profligate and 
corrupt administration, (and we have no reason to believe that we 
shall hereafter be exempt from the common lot of nations), the ac- 
cumulation of these funds may enable them successfully to defy even 
the power of Congress. For one, I will trust no administration with 
pecuniary resources beyond the annual appropriations voted by this 
House. There are many considerations which might be urged, and I 
hope successfully will be. against the practice which is now developed, 
when this subject shall be brought before us for legislation immedi- 
ately in relation to it. 

In support of these arguments Henry Clay now raised his 
mighty voice ; 

The law of the land required, in regard to appropriations, that those 
which remained unexpended for two years should be carried to the 
credit of the surplus fund, and thus be brought again within the power 
of the Legislature. Was it ever contemplated, he asked, by the Con- 
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gress who passed that law, or in the expectation of any member of the 
House, that this law would be evaded, by withdrawing the fund from 
the power of the Treasury, and placing it in the hands of the Treas- 
urer, and thus reserving to a particular department, or to the Execu- 
tive branch of the Government, the power to apply this money at its 
pleasure, within the limitation only that it be applied to some object 
consonant to the character of that for which it was originally appro- 
priated? But was it not more strange, if possible, that whilst by this 
transfer from the Treasury to the Treasurer of the Fund, it was with- 
drawn from the former, still, under another provision of law, it is yet 
in the power of the Treasury Department, and by a transfer is sub- 
jected to its disposal? By being withdrawn from the Treasury under 
one statute, it would have been thought to have been equally taken 
out of its reach under the provisions of any other statute. But this, it 
appeared, was not the practice of the Treasury. He was far from in- 
timating, or thinking, that any serious abuse existed, except that of 
the statute, which certainly ought to be repealed or modified. 

The silence of Congress on this subject, he said further, was not 
to be construed as consent, since perhaps not ten members had 
any knowledge of the practice. 

These remarks suggested a collateral topic. Such transfers, 
said Clay, were bad enough, but the exceeding of appropriations 
was equally to be condemned. Had it occurred but in a single in- 
stance, he should not perhaps have noticed it, but there was a 
habit of transcending the law which ought to be protested. 

Are we to lose our rightful control over the public purse? It is daily 
wrested from us, under high-sounding terms, which are calculated to 
deceive us, in such manner as appears to call for approbation rather 
than censure of the practice. So extended was the practice, he said 
that there is scarcely an officer, from the youngest menial in the 
service of the Government, upwards, that does not take upon himself 
to act upon Ms responsibility. 

Where, he asked, was the difference between drawing money 
from the Treasury without previous appropriation by law and 
incurring obligations for which Congress was morally bound to 
appropriate? The difference was in name only. And Clay called 
upon the members to say whether they did not feel themselves 
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construed to make good these deficiencies and to authorize ex 
post facto what they would have denied a priori. 

The discussion of this subject was continued until sunset but 
nothing was concluded.^* Finally Lowndes submitted two reso- 
lutions, which were adopted the next day in a modified form. 
One called upon the Committee of Ways and Means 

to inquire into the expediency of providing, by law, that any moneys, 
although “ordered for the use” of the Department of War or of the 
Navy, by warrant from the Treasury, which shall remain unexpended 
in the hands of the Treasurer for more than two years after the ex- 
piration of the calendar year in which the act of appropriation shall 
have been passed, shall be carried to the surplus fund, as they would 
be if not ordered for the use of such departments, excepting always 
such moneys as may be appropriated for a purpose for which a longer 
duration is specially assigned by law. 

The other called upon them to investigate the desirability of re- 
quiring the Secretary of the Treasury to add to his estimates each 
year a statement or estimates of all the unexpended balances of 
appropriations, whether in the Treasury or in the hands of the 
Treasurer as agent of the War and Navy Departments, which 
might be subject to the di.sposition of the Executive during the 
current year.^' 

Having adopted these resolutions, the House, in Committee of 
the Whole, resumed its discussion of the bill making additional 
appropriations for the navy. Storrs moved to amend it by insert- 
ing a new section : 

And be it enacted. That the .sums appropriated by this act shall be 
solely applied to the objects for which they are respectively appropri- 
ated, and to no other, notwithstanding the authority v^ested in the 
President of the United States by the first section of the act. entitled 
“An act further to amend the several acts for the establishment and 
regulation of the Treasuiy, War, and Navy Departments, passed on 
the 3d day of March, iSoQ.”’” 

This amendment was agreed to, 68 to 59. 

16. NUes' Register, XVII, 303. 17. 35 Anna/s, 820, 821. 

iS. Ibid., 822. 
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The Committee then rose and reported the bill to the House 
as amended, and, the question being on agreeing to that amend- 
ment, a further debate ensued. In this Brush argued, in extenua- 
tion of the existing practice, that the Act of 1795 applied only to 
balances remaining in the Treasury because, forsooth, the Sec- 
retary of the Treasury could have no official knowledge of the 
condition of moneys withdrawn from the Treasury on the requi- 
sition of the proper department and remaining unexpended in the 
hands of the Treasurer as agent: 

Such moneys were not then unexpended in the Treasury. Drawn out, 
they were in a course of expenditure, as much so as if paid over to any 
subordinate officer — the paymaster, for instance — of either depart- 
ment, to be disbursed in payment to the Army or Xavy. If a balance 
remained unexpended in the hands of a paymaster, could the Secre- 
tary carry that to the surplus fund? How should he know the fact, 
and the amount? The Secretary adopted the correct principle of con- 
sidering the money expended when thus drawn from the Treasury; 
and the practice of disbursing the same, as agent of the departments, 
upon their orders, was convenient and administrative, according to the 
spirit and letter of the law. He could not officially know that money, 
or any portion of it, remaining in his hands, as such agent, was un- 
expended. The law did not authorize him so to consider it.’ The ex- 
penditure could only be known in the department to which the money 
belonged. It would be expended by engagements made or debts con- 
tracted, though not actually paid, in fulfilment of such engagements, 
or to the satisfaction of such debts, being bound for that object. It is 
impossible, therefore, the Secretary of the T reasuiy' could know when 
the money was expended, or what remained unexpended, otherwise 
than by the warrant in virtue of which it was drawn from the Treas- 
ury. With that, his responsibility and duty terminated, and his au- 
thority and control over the money ended.'® 

He objected also to the proposal to alter the policy and practice 
in a particular case, in relation to one department, as implying a 
reflection upon that department and the Executive; 

That expenditures have exceeded appropriations, is not a new thing, 
peculiar to this department; it has, perhaps, happened with all, and 

19. Ibid ., 824. 



The Growing Laxity 93 

been frequent in the Government for many years; known to the Leg- 
islature, and not hitherto complained of. ’^y now select this depart- 
ment for this precision in legislation — this extraordinary circumspec- 
tion? Acts of the last Congress, passed late in the session, intended 
to provide efficient means to suppress the slave trade and piracy, by 
authorizing the Executive to use the naval force of the country for 
that object, were made for the public good; and it was expected the 
duties enjoined by them would be performed. The expenditures which 
make this appropriation necessary, have been occasioned by that 
service, to which adequate means were not provided or furnished by 
the Legislature, and the fault lies with them if there be any. The faith 
of the nation may be considered pledged to provide the ways and 
means for this expenditure. I am disposed to meet this duty and per- 
form it in the usual way, and .shall vote against the amendment.-® 

But Storrs would not admit the propriety of these conclusions. 
To the objection that the restriction might be construed to imply 
censure on the Navy Department he said that he trusted the 
House would never from mistaken notions of delicacy decline to 
interfere, should it become necessary to check abuses or correct 
the misconstruction of laws. 

To whom does the honorable gentleman suppose the departments to 
be responsible, unless to the Hou.se of Representatives, at whose will 
they were created, and at whose pleasure they exist? At what tribunal 
would he have them answer for the public expenditure unless to this 
House? Are they clothed with such attributes that the House should 
refuse to exercise its right of controlling the disbursement of the 
public money in deference to their official sanctity ? Would the gentle- 
man wash us to forbear the exercise of our ordinary’ power of legisla- 
tion lest the sensibility of the departments should be excited? The 
only course by which we can insure their respect is the firm and in- 
dependent discharge of our duty to the nation. Even the agents to 
whom the execution of our laws is intrusted instead of respecting us 
for our servility to their views, would justly laugh at us for our tame 
subservience. Whatever may be the effect of our legislation, or what- 
ever inference may be derived from it, this House he hoped would do 
its duty whenever a fit occasion was presented for reform in any branch 
of the Government,®* 


30 . Ibid., 825. 


31 . Ibid., S26. 
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As for Brush’s contention that the public faith was pledged to 
make good the excess expenditures of the Navy Department, he 
said that he was of a very different opinion. 

It is true, that it has become fashionable to disburse the public mon- 
eys without appropriation, and then claim its sanction by the passage 
of a law of indemnity, to cover the excess of expenditure; but the 
public faith, in the only true and appropriate sense of the term, is 
pledged in none of these cases. We have so often been told of this 
sort of pledge of the public faith, that I am tired of hearing this per- 
version of terms reiterated in our ears. The funds of this nation can, 
in no sense whatever, be pledged by any power of the Government, 
except with the previous concurrence of this House. All expenditures 
without our consent are unauthorized. Not even the Executive, much 
less the heads of departments, are vested with authority to prejudge 
the application of the public money. It is time, I fear, that we should 
travel back to the Constitution. The House of Representatives are 
the immediate guardians of the Treasury, and we have lately had too 
many of these dangerous appeals to this House to sanction anticipated 
objects of expenditure. Our power will soon be frittered away, and 
our Constitutional discretion become merely ideal and visionary, if we 
listen tamely to this sort of doctrine. We are not sent here to record 
the edicts of the other branches of the Government, but to express 
the public will. The disposition of the public moneys is lodged ex- 
clusively in our hands, and to us has the nation confided the trust of 
protecting its revenue and resources against the designs or the abuses 
of power. We only can lawfully direct their application: and the 
safety of the nation depends on our faithful and vigilant discharge of 
that duty. 

When the question was taken on concurring with Storrs’s 
amendment as agreed to in the Committee of the Whole, it was 
decided in the negative — 8o to 59. 

The debate on the military appropriation act for this year 
(1820) was largely concerned with another abuse, namely, the 
practice of the departments of making contracts in anticipation 
of appropriations to fulfill them. “I protest,” said one member, 

against the practice of permitting the Heads of Departments to legis- 
late for Congress, and to pledge the funds of the Government to any 
extent at their pleasure. As a general principle, contracts ought not 
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to be made by officers of the Government but under the authority of 
law. . . . Contracts ought not to be made in anticipation of appro- 
priations hereafter to be made; because circumstances might arise in 
the following year to prevent Congress from appropriating anything. 
Nearly such a state of things indeed now existed. In time of war, 
necessity might justify a departure from a rigid adherence to this 
rule; but in time of peace there was nothing to justify it.*- 

Clay was of the opinion that Congress should interpose to stop 
this abuse. The practice of exceeding expenditures was not, he 
said, confined to one department but the disease had pervaded 
all departments; unless the House should, on some occasion, 
withhold an appropriation in some case where an expenditure 
had been made without authority the evil would go on to the sub- 
version, if not of the Constitution, of all law on the subject. And 
he constantly repeated the idea that the money appropriated 
ought to be considered the limitation of the power of the Execu- 
tive to make contracts. 

The defenders of the opposite view seem to have had difficulty 
in replying to these arguments. But they fell back on what might 
be termed the prescriptive right of the executive departments to 
bind the Legislature to make appropriations, and on the neces- 
sity of the particular item in the appropriation bill which gave 
rise to the debate, namely, the item for erecting fortifications. 
These were necessary because “large specks of war” were visible 
on the horizon and the cities of America would be demolished un- 
less the work was done without delay. Presently the blank was 
filled with $800,000. 

The defeat of Storrs's amendment to the navy appropriation 
bill and of the attempt to withhold the appropriation for fortifi- 
cations did not, however, end the discussion of these subjects. On 
January 12, 1820, Samuel Smith, from the committee to whom 
Lowndes’ resolutions had been referred, had reported a bill in 
addition to the several acts for the establishment of the Treasury, 
War, and Navy Departments. This bill, as subsequently 
amended, became law on May i."® It was an attempt to put an 
end to some of the abuses which had been brought to light. 

22. 36 Annals , 1620, 1621. 23. 3 Stat. 567. 
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The Act of 1820 contained three distinct sets of provisions: 
those relating to the operations of the surplus fund ; those relat- 
ing to the transfer of appropriations from one head of expendi- 
ture to another; and those relating to the incurrence of expendi- 
tures without authority of law. To these may be added some pro- 
visions of a miscellaneous or minor nature. 

By the first section of the act it was made the duty of the Sec- 
retary of the Treasury to cause to be carried to the account of 
the surplus fund any moneys appropriated for the War or Navy 
Departments which might remain unexpended in the Treasury 
or in the hands of the Treasurer as agent for those departments, 
whenever he should be informed by the Secretaries of those de- 
partments that the object for which the appropriation was made 
had been effected. And it was made the duty of the Secretaries of 
the War and Navy Departments “to cause any balance of 
moneys drawn out of the Treasury, which shall remain unex- 
pended after the object for which the appropriation was made 
shall be effected, to be repaid to the Treasury”; such moneys, 
when so repaid, were to be carried to the surplus fund. 

The effect of this section was to extend the purview of the Act 
of 1 795 to all moneys remaining unexpended “after the object for 
which the appropriation was made had been effected,” whether 
in the Treasury proper or in the hands of the Treasurer as agent. 
But it went further. It permitted money to pass to the surplus 
fund at any time, even within two years from the expiration of 
the calendar year in which the appropriation act was passed. 
This last innovation, if such it was, does not, however, seem to 
have the importance which Berrien later attached to it.'* 

The second section of the act reached the case of moneys re- 
maining in the hands of the Treasurer as agent after the two-year 
period, the object of which had not been effected. This provided 
that 

whenever any moneys, appropriated to the Department of War, or 
of the Navy shall remain unexpended, in the hands of the Treasurer, 
as agent of either of those Departments, for more than two years 

24. 2 Opinions of ike Attorney General, 443. 
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after the expiration of the calendar year in which the act of appro- 
priation shall have been passed, or to which it refers, it shall be the 
duty of the Secretary of such Department to inform the Secretary of 
the Treasury of the fact, and the Secretary shall thereupon cause 
such moneys to be carried to the account of the surplus fund; 

but with a proviso that when an act making an appropriation 
should assign a longer duration for the completion of its object, 
no transfer of any unexpended balance to the account of the sur- 
plus fund should be made until the expiration of the time fixed in 
such act.^^ 

The third section is of an occasional nature. The fourth de- 
clares that nothing contained in the Act of 1809 shall be con- 
strued so as to allow any appropriation whatever for the service 
of one year to be transferred to another branch of expenditure 
in a different year; and it absolutely forbids any transfers of ap- 
propriations after they have been placed in the hands of the 
Treasurer as agent. Henceforth transfers could be made only 
while the money was still technically in the Treasury, between 
different heads of expense in the same year, and between the 
same heads of expense in different years. 

The fifth section further restricted the liberty of transfer, for 
it amended the act to declare 

that the President shall be authorized to direct a portion of the 
moneys appropriated for any one of the following branches of expendi- 
tures in the Military department, viz.: for the subsistence of the 
Army, for forage, for the medical and hospital departments, for the 
quartermaster's department, to be applied to any of the above men- 
tioned branches of expenditure in the same department ; and that the 
President shall be also further authorized, to direct a portion of the 
moneys appropriated for any of the following branches of the Xaval 
department, viz.: For provisions, for medicine and hospital stores, 
for repairs of vessels, for clothing, to be applied to any other of the 
above mentioned branches of expenditure in the same department. 

25. “The Secretary of the Treasury,” say’s Berrien, “was thus to be officially 
informed that these moneys were in the hands of the agent of the War or Navy 
Department, and authorized and required, without the further intervention of 
the Secretary of War, or of the Navy, to transfer them to the surplus fund.” Ibid., 

446. 
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And it closed with the injunction that “no transfers of appropria- 
tion, from or to other branches, shall be hereafter made.” 

The sixth and seventh sections related to the incurrence of un- 
authorized expense. The Secretaries of State, Treasury, War, 
and Navy were enjoined not to make contracts except under a 
law authorizing the same or under an appropriation adequate to 
its fulfillment; and the purchase of land was forbidden except 
under a law authorizing such purchase. An exception was al- 
lowed in the case of contracts for the subsistence and clothing of 
the army and navy and contracts by the Quartermaster Depart- 
ment which might be made by the proper Secretaries. 

The eighth section, almost in the wording of Lowndes’ second 
resolution, made it the duty of the Secretary of the Treasury to 
furnish the Congress with certain statements relative to the 
amounts of money at the disposition of the executive government 
during each year. 

This act did not, of course, prevent deficiencies from arising 
through too rapid a rate of expenditure and Congress continued 
to be called upon for supplementary appropriations to cover 
them. Indeed, when deficiencies were incurred the blame was 
generally placed upon Congress for its niggardly grants rather 
than on the executive departments for their extravagant expendi- 
tures. Discussing a deficiency of $70,000 incurred by the War 
Department in one item of the appropriations for the year 1821, 
Samuel Smith, the Chairman of the Ways and Means Commit- 
tee, defended the Secretary of War in the following remarkable 
terms: “He had asked one hundred and seventy thousand dollars 
the last year for the purpose, and only one hundred thousand 
was granted; and hence, it was not extraordinary if a deficit 
should be found.”*® It is noteworthy, however, that the bill for 
supplying the deficiency was introduced as a bill making partial 
appropriations for the subsequent year, a subterfuge which de- 
ceived very few but perhaps indicates a certain embarrassment 
on the part of the Secretary of War,*^ 

26. 38 Annals, 629. 

27. See Randolph's speech {ibid., 637) and his letter to Dr. Brockenbrou^ 
quoted in Garland, Lije of John Randolph, 11 , 156-157. 



CHAPTER V 


THE LAW AND THE PRACTICE; 1820-1868 

T he struggle between the executive departments and the 
Congress for the control of expenditure now entered a 
phase very troublesome to describe but withal very im- 
portant to understand as illustrating the principle, so well stated 
by Burke, that the extreme of rigor leads to the extreme of laxity. 
The apparent course of this struggle is shown in the statute books 
by a series of enactments (generally in the form of provisos to 
appropriations) extending to the year i860, in which the author- 
ity of the President to mingle appropriations was limited, regu- 
lated, or extended, as the influence of the Executive in Congress 
waned or waxed. But its real course must be sought in the ob- 
scure regions of administrative {iractice. 

During the decade following the passage of the Act of 1820 
the system of specific appropriations collapsed owing to a com- 
bination of adverse circumstances, chief of which were the real 
deficiencies in many important heads of appropriation, the de- 
lays of Congress in passing the annual appropriation bills, and 
the impossibility of estimating with accuracy the needs of the 
service under the numerous heads of appropriations established 
by law. Let us examine each of these difficulties in turn. 

Several heads of appropriation never lasted out the fiscal year ; 
they were, so to speak, chronically deficient. For this there was a 
simple explanation. Although appropriations were made for spe- 
cific years, it was not the practice of the departments, save in 
exceptional instances, to confine the payments out of the appro- 
priations for any one year to the accounts accruing during that 
year. It happened therefore that, when a deficiency once arose 
under a specific head of appropriation, unless it were repaired by 
Congress, it became permanent, communicating itself from year 
to year ad infinitum; each year’s appropriation, though sufficient 
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for the needs thereof, was prematurely exhausted in the payment 
of last year’s deficiency.^ 

Other heads of appropriation became deficient between the 
close of one fiscal year (December 31) and the passage of the 
next fiscal year’s appropriation bills — an event which did not 
ordinarily occur until February of the short session of Congress 
or April of the long. During these two to four months, recurring 
annually, the departments were (in Secretary Southard’s expres- 
sion) “left with funds previously appropriated, and must, of ne- 
cessity, permit expenditures not yet legally authorized.” Some of 
the appropriations, though large enough to meet the demands of 
the year to which they related and of preceding years, could not 
stand the additional strain thus placed upon them.’* 

But probably the principal cause of deficiencies was the ne- 
cessity of estimating under heads of appropriation too numerous 
in relation to the rational objects of expenditures. From Senator 
Tazewell we learn that, since Jefferson’s time, the specification 
of appropriations had been extended “until it embraced items 
which were almost too insignificant.’' “The principle of specific 
appropriations,” he aptly observed, “had thus been carried too 
far.”'* The effect of splintering the estimates has been well de- 
scribed by the Navy Commissioners in relation to that depart- 
ment of which they were the ministerial heads; 

The estimates upon which the appropriations are founded are pre- 
pared with all the care and accuracy of which the fallible judgment 
of man will admit. Yet, after all, they are but estimates: and until it 
shall be given us to foresee the events of futurity, the fluctuations in 
the markets of the world, and the casualties of the ocean, we shall 
never arrive at precise accuracy in our calculations as to the expense 
of a navy employed in every known sea, and experiencing the vicissi- 
tudes of every known climate. A degree of accuracy, sufficient for 
practical purposes, may be gained ; and this is all that can be reason- 
ably expected. Yet, even in this case, it will be found that some items 

1. Amos Kendall to John Branch, November 30, 1820; A S.P., Naval Avoirs, 

in, 379. 

2. Annual Reports of the Secretary of the Navy, 1825 and 1833; A.S.P., 
Naval Afairs, II, loi ; IV, 3S7. 

3. 8 Register of Debates in Congress, 781 (April 13, 1832). 
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in the estimate are too low, others too high; but take the whole to- 
gether, and they may prove sufficient/ 

Consider then the situation of the departments at the extremi- 
ties of each fiscal year. Many, perhaps most, of the appropria- 
tions were exhausted; the operations dependent on them could 
not be suspended; excess expenditure must be incurred. “Sup- 
pose,” said the Navy Commissioners, stating a hypothetical case 
which well illustrates the point, 

suppose a ship is about to be equipped for important service, and 
there should be large balances under all the appropriations except 
that for ordnance, which is exhausted ; under the law, however urgent 
the necessity, not a cent could be drawn from either of the redundant 
appropriations for the purchase of arms. It was surely never the in- 
tention of Congress that a vessel-of-war should be sent to sea without 
being, in all respects, thoroughly prepared to defend the honor of her 
flag; yet in the case supposed she could not be properly prepared, 
without violating the law of appropriations. Similar embarrassments 
would arise from a deficiency in either of the other appropriations, 
from or to which transfers are forbidden. Thus the law, in gaining an 
object of diminutive value, when contrasted with its main design 
{the employment of ships of war), would, if literally observed, defeat 
the intentions of Congress.® 

Such were the arguments advanced to justify the proposition 
that in certain circumstances the violation of the appropriation 
laws may be the lesser of two evils. That they were valid is al- 
most self-evident, and can certainly not be doubted by anyone 
who has perused and digested the prerogative instances collected 
into one view in the first chapter of this book. We cannot, how- 
ever, entertain a similar opinion as to the modes in w'hich the law 
was violated; these wxre reprehensible in the extreme. For what 
we have greatly troubled ourselves to show is that, if public offi- 
cers are to violate the law, they must violate it publicly. Let 
them, in cases of indispensable necessity, assume a responsibil- 
ity, but let them report that fact, as promptly as may be, to Con- 

4. John Rodgers to John Branch, November 23, 1820; A.S.P., Naval ASairs, 
III, 400. 

5. Ibid,, III, 401. 
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gress and so throw themselves upon the justice of the controlling 
powers of the Constitution. To violate the law may sometimes be 
right; to conceal the violation is always wrong. 

Yet concealment was the order of the day. Let us examine by 
way of example the practices of the Navy Department, for in 
this, perhaps above all other departments, it proved difficult or 
impossible to confine the expenditures to the amounts severally 
appropriated by law. Of the fact of irregularity there can be no 
possible doubt. The Navy Commissioners, writing in 1829, freely 
confess that “the principle which confines the application of 
navy appropriations to the particular objects for which they are 
made . . . has . . ., in numerous instances, been violated in prac- 
tice,” and declare themselves “fully satisfied that the intention 
of the law of 1809, in its provisions as to the application of the 
specific appropriations, has never been carried into full effect in 
any one year since its enactment.”® And the newly appointed 
Fourth Auditor, also in 1829, asserts that “millions of money 
have been expended in the Navy Department for purposes other 
than those for which it was appropriated.”’ 

6. Ibid., Ill, 400. 

7. Kendal! to Branch, November 30, 1829; A.S.P., Naval Affairs, III, 378, 
Similar testimonies may be found in the same collection at III, 366, 824 ; IV, 9, 
47, 133. Inferential proof, valuable because strictly contemporary, may be found 
in certain observations submitted by the Navy Commissioners to Secretary 
Thompson in 1821 (ibid., Ill, 371) and in a circular of 1828 (ibid., Ill, 370), 
both of which were intended to promote regularity but both of which failed of 
effect (ibid., Ill, 366). 

The failure of the American system of specific appropriations was alleged in 
the House of Commons against the proposal of Sir James Graham to estimate 
the naval expenditure of England so as to square with the sums voted. “The 
attempt which the right hon. Baronet was now about to make, had been made in 
America, and abandoned as impracticable. The American Congress was even 
more jealous with respect to expenditure than was the House of Commons, and 
yet they had abandoned the schemes which the right hon. Baronet was now 
about to try. It appeared from the report of the Secretary of the American 
Navy made to Congress last year that such was the fact. ... He repeated 
that the right hon. Baronet would find the change he meditated quite impracti- 
cable; the Americans had done so and the American auditor of accounts had 
said that they must take enough to cover all contingencies.*’ Speech by Sir 
George Clark, February 25, 1831. But the scheme of Sir James Graham differed 
from the American scheme in that it provided a means whereby the House of 
Commons might investigate how far the actual expenditure under each head 
conformed with each estimate. 
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At first it was the practice of the Navy Department, when ap- 
propriations ran out of funds, to supply their deficiencies by 
“borrowing” from the redundancies of other appropriations. 
When, for example, navy agents or pursers asked for money 
under an exhausted head the Secretary sent it under other heads 
which were not exhausted, with the object, and sometimes with 
positive instructions, that it be applied to other than its legiti- 
mate purposes. Later, when the general appropriation bills were 
passed, the advances or borrowings were repaid.® This mode was 
admirably adapted for hiding irregularities, for, as we shall have 
occasion to explain in Part II of this book, the reports of expendi- 
tures received by Congress were based not on expenditures by 
disbursing officers but on issues to them. For example: an agent 
asks for $10,000 under “pay of the Navy,” which is exhausted; 
it is sent to him under “provisions,” which is redundant; it is in- 
tended to be applied, and it actually is applied, to “pay”; yet on 
the Second Comptroller’s books it is charged to “provisions,” 
and, under that head, is reported to Congress.® Thus it was that 
the reports ostensibly comparing expenditures with appropria- 
tions actually conveyed no information at all. On the surface all 
was regular; beneath there was nothing but confusion. Indeed, 
so many and so complicated had been the transfers, the refund- 
ings, the advances under wrong heads and so forth in the Navy 
Department that the Fourth Auditor in 1829 despaired of ever 
ascertaining the true state of the appropriations: “The skein can 
never be unraveled, and the only remedy for the past is to cut 
the knot.” 

8. Repayments were made in one of two modes. Either a sum of money was 
sent to a disbursing officer under one head of appropriation with instructions to 
deposit it in bank to the credit of the Treasurer of the United States under 
another. Or transfer and counter-requisitions (as they were called) were issued 
in the Treasury to pay the debt and adjust the agent's account. In the one case 
the only purpose of drawing money from the Treasury was that it might be 
paid back under another head of appropriation. In the other case no money 
was drawn from the Treasury, but the matter was arranged by warrants of 
fictitious payment and repayment, the disbursing officer in favor of or upon 
whom they were drawn remaining wholly ignorant of them. Some expressions 
in a letter from the Navy Commissioners Ill, 367) permit the inference 

that money borrowed was not always refunded. 

g. The example is KendalFs. 
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The practice of borrowing in anticipation of appropriations 
was continued in full force until about the time of Jackson’s elec- 
tion to the presidency. But, beginning in November, 1828, it 
was replaced, or partially replaced, by another — the practice of 
deferred payment. During the last months of Samuel Southard’s 
secretaryship and during the entire secretaryships of John 
Branch and Levi Woodbury the Navy Department seldom re- 
sorted to illegal transfers in order to meet its excess expenditure; 
instead, it simply refused to pay its bills. When calls were re- 
ceived upon exhausted heads of appropriation, the Secretary, 
instead of paying them out of redundant heads, suspended them 
until after January i or until after the passage of the next year’s 
appropriation bill (whichever was the latest) and then paid them 
out of the next year’s appropriations.’" Payments postponed for 
want of funds were not, however, reported to Congress. 

Here again we must remark the concealment. If postponed 
payments had been noted on the accounts and brought promi- 
nently before the attention of Congress, we should have to admit 
that, whatever its practical consequences may have been, the 
new system was in principle at least superior to the old. In the 
circumstances, however, we must notice that the irregularity con- 
sisted in incurring expenditure which had not been authorized 
by Congress and that the postponement of payment did not in 
fact keep the expenditure within the limits sanctioned by Con- 
gress but served only to hide the fact that those limits had been 
exceeded. In this view it may be thought that, when liabilities had 
matured in excess of the appropriations voted, the irregularity 
was increased rather than diminished by not defraying them 
when incurred. 

It is not to be supposed that executive officers liked to violate 
the appropriation laws or to refuse payment on demands justly 
due. We find therefore in the dozen years following the passage 
of the Act of 1820 a whole series of suggestions for removing the 
causes of deficiencies or for mitigating their effects. Wipe the 

10. Kendall to Branch, December 14, 1830; Secretary Woodbury to Michael 
Hoffman, Chairman of the House Naval Committee, December 20, 1831 ; A.S.P., 
Naval Affairs, III, 825; IV, 47. 
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slate clean of old debts by appropriating for arrearages; advance 
the date of making appropriations, make interim appropriations 
for a quarter or half the year prior to January i , let the fiscal year 
begin on April i instead of January i, authorize the President to 
make necessary transfers from one head to another during the 
interim between the close of the fiscal year and the passage of 
the appropriation bills; — these were some of the plans urged 
upon and partially adopted by Congress. But the major propos- 
als required in effect the total abandonment of the system of 
specific appropriations. Let us examine them, first as set out by 
the Navy Commissioners, second as set out by the Fourth Audi- 
tor, 

On November 13, 1829, John Branch, Secretary of the Navy, 
anxious to improve the organization of his department, asked the 
Navy Commissioners for such observations as might appear to 
them to belong to the occasion. The latter replied on the twenty- 
third with a lengthy analysis in the course of which they raised 
very squarely the question whether the system of specific appro- 
priations was capable of being enforced. Their answer, though 
couched in affirmative terms, was in the negative: 

The Commissioners will not say that it is utterly impracticable to 
carry this system literally into effect. If Congress were to make the 
appropriations sufficiently large to guard against every possible con- 
tingency, and to ensure an adequate amount, under each head, to 
meet every possible exjiense arising under that head; and if all the 
agents were so thoroughly acquainted with their duties, as to be able 
at all times to decide correctly as to the specific heads of appropria- 
tion to which each and all of the numerous articles required should be 
charged; then, if the Department would take care to keep in the 
hands of all the disbursing agents a balance under each and ever\' 
head of appropriation, so as to enable them promptly, and in good 
faith, to redeem all the public engiigements at their respective agen- 
cies, a literal execution of the law might be expected. But would Con- 
gress make excessive appropriations? No enlightened friend of the 
navy would make such a proposition. And experience fully shows that 
disbursing agents, even those most accustomed to navy business, will 
occasionally misapprehend instructions, and unintentionally pay 
accounts out of the wrong appropriation. And we would observe, that 
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the absolute necessity of keeping balances in the hands of the agents, 
under each appropriation, would make the aggregate of balances so 
large as to form a serious objection. In no case would it be expedient; 
in some cases it might be unsafe to entrust such balances even to 
bonded agents, for they would generally far exceed the amount of 
their bonds.‘^ 

What then was to be done? The Commissioners suggested, 
among other things, that the heads of appropriation for the naval 
service be reduced to five;'" that the power of transferring from 
one appropriation to another, as the exigencies of the service 
might render necessary, be committed to the President, and that, 
at the commencement of every session of Congress, reports be 
made showing the expenditures of the year and the various ob- 
jects to which the moneys appropriated had been applied. 

On November 30 the Fourth Auditor, replying to a somewhat 
similar request from Secretary Branch, propounded a somewhat 
similar argument and plan.’*' To be sure, the Fourth Auditor was 
loud in his denunciation of the political officers of a preceding ad- 
ministration and insisted that the fault was in the men rather than 
in the system. But while he asserted that the system was prac- 
ticable, he admitted that the interposition of Congress was nec- 
essary; arrearages must be paid up; liberal estimates must be 
made under each head to meet unexpected emergencies; a bal- 
ance must be kept under each head in the hands of every disburs- 
ing officer, even though this meant magnifying the aggregate at 
his disposition and multiplying the chances for fraud and de- 
falcation. This was as much as to say that the system was prac- 
ticable if Congress would do what was wholly impracticable. 
Realizing this, Kendall proposed what he considered to be a bet- 
ter plan. Let the Department present specific e.stimates, but let 
the Congress appropriate in gross; require the Secretary to ac- 
count annually for the sums expended under each head of his 

11. Ibid., Ill, 400. 

12. Secretary Southard had on at least two occasions anticipated this rec- 
ommendation. Annual Reports of the Secretary of the Navy, 1825 and 1827; 
ibid., II, loi ; III, 53. 

13. Ibid., in, 375-381. 
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estimates. This plan, which might be studied with profit even to- 
day, would, thought Kendall, obviate all the departmental diffi- 
culties and at the same time keep Congress informed of every de- 
viation of expenditure from estimate. 

These proposals, though duly transmitted to Congress, led 
for the moment to no reform. The Department therefore con- 
tinued to meet its difficulties by its new method of incurring ex- 
cesses and then refusing ( temporarily '> to defray them. Presently 
the evil consequences of this practice became evident. On the one 
hand the claimants against the government were wrongly treated. 
Their outstanding demands were for the most part “for services 
and supplies of a highly useful character, such as money ad- 
vanced abroad to assist our absent vessels, on implicit faith 
placed in the credit, justice, and punctuality of the government, 
and such as expensive journeys in the performance of important 
duties, the passages of seamen, and the labor and tools at yards, 
as well as fuel for forges and vessels” to refuse paymient of 
these demands when presented was very unjust. On the other 
hand the government itself was subjected to embarrassments 
often peculiar and aggravated. Some of these have been detailed 
by Secretary Woodbury: 

In the case of bills of exchange drawn abroad, chargeable to the 
appropriations already exhausted, the public faith ... is sometimes 
in danger of being violated; our credit in foreign countries becomes 
injured; and the Treasury, as actually happened during the past 
winter, is exposed to large los.ses, if the holders choose to resort to 
protests and claims for the mercantile rate of damages.’* 

Perhaps as a result of these difficulties Congress, beginning in 
1832, began to relax its legal severities. An Act of June 3 of that 
year, limited, however, in duration to the close of the second ses- 
sion of the 2 2d Congress, gave the President, on application of 
the Secretary of the Navy, authority, whenever in his opinion the 
unforeseen requirements of the public service might require it, 
“to direct that a part of the money appropriated for a particular 

14. Woodbury to Hoffman, December 20, 1831 ; ibid,, IV, 47. 

15. Annual Report of the Secretary of the Navy, 1833; ibid,, IV, 357. 
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branch of the naval service be applied to another branch”; all 
such transfers were to be promptly reported to Congress.^® Two 
years later (June 30, 1834) another act renewed this power per- 
manently but limited its operation to the period of time interven- 
ing between the close of the year and the passage of the new naval 
appropriation bills.' ^ 

In respect of other departments, too, the Congress now began 
to grow lenient. In 1836, for example, the President was author- 
ized, under the restrictions of the Act of 1820, to mingle the ap- 
propriations for fortifications when, in his judgment, the public 
interest should require it.*'' And in 1838 and succeeding years it 
was provided that there should exist in the President and Post- 
master General the same power to transfer appropriations as 
existed in the President and the head of any other department.'** 

In one year, 1842, the executive influence so far prevailed as 
to secure an enactment by Congress allowing all the surplus of 
any appropriation for any object, under the direction of the head 
of the proper department, to be applied to supply the deficiency 
of appropriation for any other branch of expenditure in the same 
department or office.'" And though a week later this and all other 
acts permitting transfers were repealed insofar as they related to 
the Navy Department,*** the latitude permitted by the Act of 
1842 persisted for a decade in respect of all other departments.®* 

In 1852 the pendulum swung the other way. In the Naval Ap- 
propriation Act passed on August 3 1 of that year'*' a provision 
was inserted repealing all acts or parts of acts allowing transfers 
of appropriations for the navy. This provision was struck from 
the bill in the Senate as superfluous in view of the like provision 
in the Act of August 31, 1842. But it was restored in conference 
between the two Houses. The Navy Department had been 

16. 4 Stat. 558. 17. Ibid., 742. 

18. S Stat. 78-79. 19. Ibid., 223, 348, 380. 

20. Act of August 26, 1842, ibid., 533. 

21. Ibid., 581. For the fiscal year 1843 a limited authority was given to the 
President to direct transfers in the Navy Department; ibid., 651. 

22. 40th Cong., 2d sess., H.Rep., 14. 

23. 10 Stat. 104. 

24. Congressional Globe, 32d Cong., 1st sess., pp. 2444, 2404. 
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given some latitude of transfer by special legislation passed dur- 
ing the War with Mexico.®* 

The same provision was inserted in the Army Appropriation 
Act of the same date,®" but with this difference. The Senate, sup- 
posing that it would be inconsistent with the proper management 
and support of an army in the field to withdraw the power of 
transfer altogether from the President, secured the addition of a 
clause that nothing in the section should be so construed “as to 
prevent the President from authorizing appropriations for the 
subsistence of the army, for forage, for the medical and hospital 
departments, and for the quartermaster’s department, to be ap- 
plied to any other of the above-mentioned branches in the same 
department.” This proviso was intended by its sponsors to put 
the War Department on the footing of the law of 1820, “cutting 
off,” said Senator Hunter, “the powers of transfer granted under 
the act of 1842; under which, in my opinion, all the difficulties 
have had their origin.”®' 

Even more indicative of the new temper of Congress was the 
provision introduced into the Civil and Diplomatic Appropria- 
tion Act, also passed on August 3 1 .®'* This was to the effect 

that where any moneys shall have remained unexpended upon any 
appropriations by law ... for more than two years, after the ex- 
piration of the fiscal year in which the act shall have been passed, all 
and any such appropriations shall be deemed to have ceased and been 
determined and the money so unexpended shall be immediately there- 
after carried under the direction of the Secretary of the Treasurj’, to 
the account on the books of the Treasury denominated the surplus 
fund, to remain like any other unappropriated moneys in the Treasury. 

Exceptions were made of the appropriations for the payment of 

2S- In 1848, for in-stance. Congress reappropriated $1,500,000 of unexpended 
balances and authorized the President, on the application of the Secretary of 
the Navy, to transfer any portion of these balances from one head of appropria- 
tion to another, requiring him to lay before Congress at each session a special 
account of the moneys transferred. 

26. 10 Stat. 107-108. 

27. Cong. Globe, 32d Cong., ist sess., p. 2429. 

2^ 10 Stat. q8. 
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interest on the funded debt, for the payment of interest and reim- 
bursements according to contract of any loan or loans made on 
account of the United States, and for moneys appropriated to a 
purpose in respect of which a longer duration was specially as- 
signed by law. All this was substantially a repetition of the lan- 
guage of Section i6 of the Act of March 3, 1795, establishing the 
surplus fund. But it was reinforced by the following unusual 
words: “It shall not be lawful, for any cause or pretence what- 
soever to transfer, withdraw, apply, or use for any purpose what- 
ever, any moneys carried as aforesaid to the surplus fund with- 
out further and specific appropriations by law.” 

It happened, however, that, as in the case of the Act of 1820, 
Congress did not secure by these laws so substantial a victory 
over the Executive as might at first be supposed. Take the law 
last cited; an example will make clear the mode of its avoidance. 

On June 8, 1853, the Paymaster General of the Army wrote to 
Elisha WTiittlesey, the First Comptroller, stating that he under- 
stood an opinion prevailed in the Treasury Department that 
under the operation of Section 10 of the Act of August 31, 1852, 
making appropriations for the civil departments, the balances of 
pay appropriations under the Army Appropriation Act of March 
3, 1851, must go to the surplus fund. This, said the Paymaster 
General, would greatly embarrass the Pay Department and 
render it necessary to call upon Congress to reappropriate. 
Would not the Comptroller, therefore, give careful consideration 
to that section, to see if the clause, “as likewise money? appro- 
priated for a purpose in respect to which a longer duration [than 
two years] is specially assigned by law” would not exempt these 
balances of pay from reverting to the surplus fund? And he sug- 
gested to the Comptroller certain arguments to support this 
view.*® 

In due time the Comptroller passed the question along to 
James Guthrie, the Secretary of the Treasury, and he, on June 
18, handed down a decision interpreting aw’ay, as it must seem, 
the section of law referred to by the Paymaster General. The act, 

2Q. Treasury Department, Fair Copy Book, Series “A B,” Vol. 11 (1853), 
No. so. 
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he held, could result in no embarrassment to the pay of the army 
and navy or to the completion of any work or service for which 
annual appropriations were made. Why? Because, forsooth, it 
was the practice of the Treasury in keeping the accounts of ap- 
propriations for the pay of the army and navy and annual appro- 
priations to a particular service or object "to charge the expendi- 
tures to the first appropriation, adding each subsequent appro- 
priation to the balance of the appropriation unexpended, con- 
sidering the first appropriation just expended.” Under this op- 
eration, continued Guthrie, "there never can be any unexpended 
appropriation remaining after two years unless the appropria- 
tion of a year should exceed all the expenditures for a service or 
object for the two succeeding years. 

How this technicality of bookkeeping procedure ■was to be 
reconciled with the constitutional prohibition against making ap- 
propriations for the support of armies for a longer term than two 
years, nowhere appears. Under this construction the only unex- 
pended balances which the lapse of time could carry into the sur- 
plus fund were those for specific objects which were intended to 
be completed wdthin two years. 

Another case may be cited in illustration of the Treasury’s con- 
struction of the laws, this being of particular interest as it ex- 
poses the attitude of the Comptroller. In the decision just re- 
ferred to Guthrie had held that the term “unexpended” as used 
in the acts relating to the surplus fund meant money in the Treas- 
ury not applied to the object for which it was appropriated for 
the two years after appropriation, and that consequently unex- 
pended balances could not be applied to payments “on contracts 
theretofore made on account of the service or object and not 
adjusted or perhaps not performed.” To the First Comptroller 
this construction appeared far too rigorous and on September 13, 
1853, he wrote again to Guthrie as follows: 

What signification is to be given to the word unexpended? Is the 
money not actually paid to be carried to the surplus fund? If so, the 
accounts must be settled within the two years or soon thereafter, for 


30. lYeasury Department^ Set Z, No. i, Awards and Decisions, p. 23. 
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the act is, “immediately after two years,” that which “is unexpended, 
shall be carried to the surplus fund,” and until the accounts are set- 
tled, it is not ascertained what remains unexpended. ... If the 
rigid construction is put upon the act, that no money can be paid 
after the two years (exclusive of the fiscal year) from the date of 
appropriation, then every contract must be limited to said two years, 
and must be settled within that time, notwithstanding the service has 
been performed and the money has been drawn from the treasury. 
The public service cannot endure this restriction.'" 

It was his opinion that a loose construction of the law was justi- 
fiable, so that if a contract was made and the work was in prog- 
ress the money would be “expended’’ in the contemplation of the 
law to the amount stipulated to be paid or the expenses to be in- 
curred. If the rigid construction were insisted upon, the Comp- 
troller warned that the law would be evaded “by taking the 
money from the treasury, where it is safe, and placing it in the 
hands of officers of the army and navy and of disbursing officers 
near the close of the two vears.’’ This was. of course, the old ex- 
pedient so strongly criticized in i8ig in connection with the op- 
erations of the Treasurer as agent of the War and Xavy Depart- 
ments. “This expedient,” wrote the Comptroller, “has been here- 
tofore resorted to, to the injury of the officers having the money, 
and to the public service.”'*- 

Impressed by these arguments, Guthrie on September 23 re- 
versed his previous decision and declared that “unexpended” 
meant only “unobligated.” 

In relation to an appropriation where the object is contracted for to 
be paid out of the appropriation and the work is being done but not 
completed, it will be just to Congress to consider the money not un- 
exi)ended but applicable to the payments on account of the contracts 
for the object until Congress shall declare that the appropriation, in 

31. Treasury Department, Fair Copy Book, Series “A B,” Vol. II (1853), 
No. 64. 

32. Ibid. The abolition of the agency of the Treasurer in 1822 had made the 
provisions of the Act of 1820 obsolete insofar as they related to this abuse. 
They were not extended to cover the case of disbursing officers until after the 
Civil War. 
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all cases, is within the meaning of that act unexpended and to go to 
the surplus fund.’® 

The Treasury’s idea of the meaning of Section 10 of the Act of 
1852 was corroborated in 1854 by two opinions of the Attorney 
General, In one of these it was held that an appropriation or a 
balance thereof, made in any year for any continuous contract or 
other service of the government, might be applied to the same 
service during the succeeding or any subsequent year, and did 
not lapse into the surplus fund until the particular object was 
consummated. Conversely, according to the synopsis of the opin- 
ion, 

whenever, in any given year, the appropriation for a particular service 
proves deficient, a balance, remaining of the appropriation for the 
same service in a previous year, may be drawn upon to supply the 
deficit; or rather the balance of the preceding year commences the 
service of the new year, and is expended before any question arises 
of the new appropriation ; and thus, at the end of each year, the true 
unexpended balance is only what remains unexpended of that single 
year’s appropriation."' 

This was as much as to say that the unexpended balances of the 
appropriations for the annual service of the departments need 
never be carried to the surplus fund. And indeed the Attorney 
General specifically stated that if, by reason of death, suspen- 
sion, or vacancy, the appropriations in and for a given year for 
the pay of the officers of the navy, or of the Secretary of the 
Navy himself, or of any of the clerks in his Department, should 
prove to be in excess, the balance was applicable to the same 
continuous object during a subsequent year. 

In the second opinion the Postmaster General was advised, by 
a like reasoning, that it was proper for his Department “in each 
successive year to begin by expending any balance on hand of 
the appropriation of the previous year, and thus to carry forward 
to the succeeding year only the balance of the next preceding 

33. Treasury Department, Set B, Xo. o. Cabinet and Bureaus, p. 46, It is diffi- 
cult to conceive what lanp^iagc could be clearer than that already and repeatedly 
used by Congress. 

34. 7 Op. X. 
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one.” In this way no question need rise of possible transfer to the 
surplus fund, for “unless the balance of a previous year exceed 
in amount the whole expenditure of the present year, no balance 
of two or more years will ever exist.”®® 

This construction of the law is one that Wolcott might have 
envied. An equally lax interpretation appears to have been given 
to the provisions relating to transfers between appropriations 
and to the making of contracts in advance of appropriations. 
John Sherman in his Recollections relates that in his maiden 
speech, delivered May 27, 1858, he cited the abuses and usurpa- 
tions of the executive departments in diverting specific appro- 
priations to purposes not authorized by law: 

I said: “The theory of our government is, that a specific sum shall 
be appropriated by a law originating in this House, for a specific pur- 
pose, and within a given fiscal year. It is the duty of the executive to 
use that sum, and no more, especially for that purpose, and no other, 
and within the time fixed.” I pointed out cases where the departments 
assumed the power to transfer appropriations made for one purpose, 
to other purposes in the same department. Another abuse by the ex- 
ecutive departments was the habit of making contracts in advance 
of appropriations, thus, without law, compelling Congress to sanction 
them or violate the public faith.”® 

Indeed, in the years immediately following the close of the 
Mexican War Congress was called upon to vote enormous sums 
as deficiencies which they had refused as original appropriations. 
In 1850 the deficiency appropriation was $2,800,000; in 1851 it 
was $2,500,000. In the next year it more than doubled, reaching 
nearly $5,500,000. In the following year it fell to less than $2,- 
500,000, but only because, as Sherman did not hesitate to say, 
“each party had been obliged to bid for favor in the presidential 
election, by doing what parties often preach but seldom practice 
— exercising a little economy.” In 1854 the deficiency appropria- 
tion was $3,700,000; in 1855 it was $5,100,000; and in 1856 it 
was over $5,500,000.®^ 

35. Ibid., 17. 

36. John Sherman, Recollections (Autograph ed.)} Ij i55- 

37. Cong, Globe, 35th Cong., ist sess., p. 1501. 
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The control of Congress over the public expenditure was in 
this manner rendered nugatory, and the deficiency bill, which in 
its origin, so it was alleged, had been intended to provide for 
small and unavoidable excesses of expenditures above appropria- 
tions, was perverted from its true purpose and changed into a 
confirmation of extravagance and disregard of law. “It is vain,’’ 
said Sherman, 

for us to attempt to limit the expenses of Government, if when, after 
due consultation with the Executive Departments, we have deter- 
mined the amount we are willing to sanction, the Executive may ex- 
ceed the limit as far as it pleases, and call upon us to approve the 
excess, under the name of a deficiency. The Departments first send 
in their estimates; your C’ommittee of Ways and Means considers 
them, sometimes reduces them, and but too often merely registers 
them; Congress itself then deliberates upon them, and the result 
finally is that by solemn legislative enactment the voice of the people 
and of the States determines how much shall be spent, and for what 
purpose. But then the Executive Departments, which have to execute 
these laws, in utter disregard of them, and at their own mere discre- 
tion, contract obligations vastly beyond their authority, spending 
moneys they never asked for. which were never granted, or which 
w’ere even refused, and we are summoned by all the ties of party 
allegiance, and public faith, and governmental necessity, to pay the 
bills, and sanction the violations of law.^’’ 

“What,’’ he continued, expatiating on the theme, 

becomes of the legislative power; where is its control over the Treas- 
ury if the limits it fixes for expenditure are thus habitually neglected 
and overstepped? When deficiencies are thus constantly recurring, 
thus constantly growing, thus enormously large, surely it is time for 
Congress to interfere, and reclaim some share in the finances of the 
country! If Congress has fixed the expenditures at $50,000,000, or 
any other sum, and arranged the taxes, the ways and means, to meet 
them, is it competent for the Executive Departments, without regard 
to the law, to spend five, ten. or fifteen million dollars more, and then 
call upon us to sanction their course, under the name of deficiencies? 
It would seem that the whole Government is ultimately to be carried 
on under the title of deficiencies. 


38 . Ibid. 
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Notwithstanding the efforts of Sherman and others Congress 
did nothing at this time to correct any of the abuses alleged. But 
in i860 an act was passed repealing Section 23 of the Act of 
August 26, 1842.'"’ (This was the provision of law giving the de- 
partment heads an almost unlimited power of transfer.) The 
effect of the repealing act taken in conjunction with other pro- 
visions of law was to prohibit all transfers from one appropria- 
tion to another, except for subsistence and forage and in the com- 
missary and medical departments of the army ; the discretionary 
powers of all other departments were entirely withdrawn.^® 

The war between the States now caused a temporary cessation 
of the efforts of Congress to hold the executive departments to 
specific expenditures under specific appropriations. The result 
was as might have been expected. All the old abuses were revived 
in an aggravated form. In every department the appropriations 
for the current year were freely mingled, and. if these were still 
deficient, they were supplemented by the unexpended balances 
of previous appropriations without much regard to the objects 
for which the latter had originally been made. All legislation on 
the subject of transfers and the use of unexpended balances ap- 
pears to have been forgotten with the exception of the proviso in 
the Act of 1809 permitting the President to authorize a portion 
of the moneys appropriated for a particular branch of expendi- 
ture in one department to be applied to another branch in the 
same department. “There is nothing in the world,” said Senator 
Grimes in 1868, 

under the act of 1809, to prevent the Secretary of War, if he can ob- 
tain the consent of the President to that effect, from transferring an 
appropriation for the improvement of a river or harbor in the West 

39. 12 Stat. 103. 

40. Cong. Globe, 36th Cong., ist sess., p. 3198. This act as passed by the House 
contained a provision that “no part of the amount appropriated by any act of 
Congress, shall be transferred to or used for any branch of expenditure than 
that for which it may be spediically appropriated.” But the Senate, feeling 
that the soldiers must be fed and clothed wherever they might be, struck out 
this provision and the amendment was agreed to by the House. The original 
draft also forbade the use of money appropriated for one fiscal year in another 
fiscal year; but the Committee of Ways and Means struck out this provision. P. 
2282. 
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to the construction of a fort on the Atlantic coast. The President can, 
under that act, transfer any appropriation from any one branch or 
bureau of the War Department, or of the Navy Department, or of the 
Treasury Department, to the prosecution of any other work in 
another branch or bureau of the same Department.^ 

That subsequent legislation might exist to prevent such transfers 
seems not to have occurred to him. 

In one instance the Treasury Department, under the proviso 
to this Act of 1809, used nearly $69,000 of an appropriation for 
the extension of the Treasury to buy furniture for certain of its 
offices. Concerning this transaction the Chairman of the Senate 
Committee on Appropriations could only say that it was an ir- 
regularity “such as the committee think ought not to be author- 
ized.”"' Yet the Act of 1820 forbidding such a transfer still stood 
on the statute books. 

The Navy Department, although it had been forbidden, once 
in 1842 and again in 1852, to mingle its appropriations, took ad- 
vantage of the war to regain its former power and. combining it 
with the power to carry forward unexpended balances, effec- 
tually freed itself from Congressional control. “It made no dif- 
ference,” said Senator Sherman in 1870, speaking of the war and 
postwar years, 

whether Congress appropriated for the construction of vessels in the 
Navy or not: because if that fund was exhausted, or no appropriation 
was made for it, they could use the unexpended balances of appro- 
priations for other heads of expenditures in the Navy Department. 
This practice went on day by day.” 

Thus the period to which this chapter has been limited ended 
as it had begun with the complete collapse of the system of spe- 
cific appropriation. Law and practice once more stood in opposi- 
tion, the one prescribing the extreme of rigor, the other permit- 
ting the extreme of laxity. 

41. Ibid., 40th Cong., 2d sts-s., p. 722. 

42. Senator Morrill, ibid, p. 50.2. .\mong the offices refurnished were those 
of the Second Comptroller, the First Auditor, the Third Auditor, the Fourth 
Auditor, the Fifth Auditor, and the Sixth Auditor, six of the nine watchdogs of 
the Treasury. Book of Estimates, 1868-1869, p. 4. 

43. Cong. Globe, 41st Cong., ad sess., p. 993. 



CHAPTER VI 


THE ANGER OF CONGRESS: 1868-1878 

T he attention of Congress was first drawn to the abuses 
committed under the supposed sanction of the proviso 
to the Act of 1809 by a singular incident. This incident 
was explained to the Senate in January, 1868, by Senator Mor- 
rill, the Chairman of the Committee on Appropriations, in the 
following words which, it will be observed, ct)ntain both exposi- 
tion and argument. He said: 

It will be seen in the report of the Secretary of the Treasur}^ embrac- 
ing the Quartermaster General’s estimates, that there was no appro- 
priation asked for the current year for the quartermaster’s depart- 
ment. They seemed to rely upon a "balance in that department oi 
$19,139,000 as adequate; but it turns out that at the same time they 
really contemplated the expenditure of some $46,000,000. Where was 
it to come from? Why, they were to obtain it by the exercise of the 
authority of this provi.so in the act of March 3, 1809. It will be re- 
marked that the proviso only authorizes such a transfer when Con- 
gress is not in session. If an emergency arises when ('ongress is not in 
session, then, under that act, the President of the United States may 
authorize such a transfer. But the Quartermaster General, anticipat- 
ing the exercise of that authority, it will be seen, asked for no appro- 
priation, and so far as Congress or the country is concerned the pre- 
sumption would be that he is running his department from the balance 
in his hands of $19,000,000. Where was he to get this fund from? It 
was said he was to get $15,000,000, which he puts down in this way, 
and which has been really transferred to the quartermaster’s depart- 
ment and used — “transfer appropriation, warrant Xo. 60” — that is 
all the reference made to it — for $15,000,000 which the quarter- 
master’s department has used up. If you look to “transfer warrant 
No. 60” it will be found to be a sum theretofore appropriated for the 
recruiting service, and which was left on hand for that service, but 
which, after the adjournment of Congress, was, under the exercise of 
the power of this proviso, transferred to the quUTtermaster’s depart- 
ment and has been expended. 
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It will be noticed that the law provides that it shall be the duty of 
the department the first week of the session to make a specified re- 
turn of the transfer to Congress, how it was appropriated, and from 
whence it came, but the only information the Quartermaster General 
communicates to Congress is: “Transfer appropriation, warrant No. 
60, $15,000,000,” giving no information whatever to the uninitiated, 
to the ordinary sense. Then it was contemplated that there would be 
$13,115,979.75 from a balance of an appropriation for collecting, 
drilling, and organizing volunteers. The Quartermaster General made 
an application, as I understand, for the transfer of that sum; but 
failing to get that transferred he is obliged to make an application to 
Congress for a deficiency. The deficiency arises out of the considera- 
tions to which I have referred. The committee think that is an irregu- 
larity, to say the least of it.' 

The occasion for this speech, as the reader will have deduced 
from the concluding words, was the reporting to the Senate of a 
bill to make up to the Department of the Quartermaster General 
the sum which it had expected to receive but had not received 
from this old appropriation for militia purposes. The bill passed 
the House without difficulty but in the Senate it ran into trouble. 
The attitude of that body toward the incident described by Sena- 
tor Morrill was well expressed by Senator Grimes : 

I, as one member of the Committee on .Appropriations and as a mem- 
ber of this body, thought that it was the duty of the Department to 
estimate from the start, and inform the House of Representatives and 
Senate exactly what they wanted, and not go back to an old appro- 
priation made three or four years before for a specific purpose, and 
have that transferred from the purpose for which we appropriated it 
in order to carry on another branch of the Government." 

The result of this attitude was that the Committee on Appropria- 
tions reported the deficiency bill with an amendment wholly re- 
pealing the proviso in the Act of 1809 which permitted the Presi- 
dent to mingle appropriations for different objects. This amend- 
ment caused some discussion in Committee of the WTiole in the 
course of which Senator Sherman had occasion to point out, what 

1. Cong, Globe, 40th Cong., 2d sess., pp. 562-563. 

2. Ibid., p. 723. 
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does not seem to have been clearly apprehended, that the Act of 
1809 was but one of many acts au^orizing transfers. Senator 
Morrill thereupon offered to amend the amendment by adding 
the following words: “And all acts and parts of acts authorizing 
such transfers be, and the same are repealed.” This change was 
agreed to. Presently the bill was reported to the Senate as 
amended, and the question was taken on concurring in the 
amendments. Senator Trumbull now rose and remarked that, as 
it was the intention “to cut up by the roots this discretion that has 
been exercised by the Departments of using money appropriated 
for one purpose for another,” he was not entirely satisfied that 
the amendment as adopted by the Committee of the WTiole would 
accomplish that object. He then offered the following words to 
be added to that amendment : “And no money appropriated for 
one purpose shall hereafter be used for any other purpose than 
that for which it is appropriated.” This suggestion was accepted 
by the Senate, so that the bill as finally passed contained as its 
second section the amendment originally proposed by the Com- 
mittee on Appropriations, plus Senator Morrill’s amendment, 
plus Senator Trumbull’s amendment, all designed though in 
varying language to effect the same object. 

What is remarkable about the debate on this bill is the little 
emphasis which was placed on the inconvenience which the pub- 
lic service might suffer in the event of the power of transfer being 
taken away. The possibility was indeed noticed, but only by 
Sherman in the following words: 

The Senate should distinctly understand that this is dealing with a 
very difficult question, and it may be a very embarrassing one. It may 
create a great deal of trouble in the management of the Departments 
not to have the power to transfer from one head of appropriation to 
another, and within certain limits that power is right enough; but 
still, as I know it has been abused, and cases have been brought to 
my attention where the abuse has been gross and scandalous, I am 
rather inclined to think that we had better cut up the whole system, 
and then allow them to present cases where transfers are proper.® 

It may be noted in passing that the House at first refused to 

3. Ibid., pp. 561-562. 
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concur in the Senate’s amendment to the deficiency bill, but 
when that body refused to recede, the House yielded, and on 
February 12, 1868, the act forbidding transfers became law.* 
The reason for nonconcurrence was not that the House disagreed 
in principle with the Senate, but that it thought the subject re- 
quired more extended and more carefully revised legislation than 
ought to be tacked on a deficiency bill.® 

4. 15 Slat. 36. President Johnson did not sign the act. 

5. 40th Cong., 2d scss., H.Rep. 14. On February 28 the House passed a bill 
for the better custody of public moneys which they thought in every way 
superior to the Senate amendment to the deficiency act. The provisions of the 
House bill are of some interest and, as explained by Representative Butler, may 
be recorded in a note : “The first section provides that all acts and parts of acts 
which authorize the President or Secretary of any Department to transfer the 
moneys appropriated for a particular branch of that Department to another 
branch of expenditure in the same Department be, and the same are hereby 
repealed. 

“The second section provides that whenever, by sale of property of the 
United States appertaining to any Department of the Government, or by the 
payment of dues to the United State.s appertaining to any Department of the 
Government, or by other means whatever, any moneys or valuable securities 
for the payment of moneys shall have been paid over or come into the possession 
or under the control of any Department or any officer thereof, the same shall 
not be expended except in pursuance of appropriations made by law; but all 
such moneys, specifically and without any deduction whatever, shall be paid 
into the Treasury of the United States, and carried to an account on the books 
of the Treasury denominated the ‘surplus fund,' and such securities shall be 
deposited with the Treasurer of the United States, to be disposed of according 
to law; and the Treasurer shall annually report to Congress all the sums of 
moneys and securities, and whence received, under the provisions of this section. 

“The third section provides that whoever, being an officer, commissioner, or 
agent of the Government for the expenditure or disbursement of public money 
upon any public work or in any public employment w’hatevcr, shall expend 
or attempt to authorize any exj>enditurc or contract for the expenditure of 
public money, either directly or indirectly, over and beyond the appropriations 
made by law for such work or employment or any part thereof, shall be liable 
to the penalties provided in thi'^ act, and. in addition thereto, shall be held in- 
dividually liable to any person injured or who shall have performed any service 
or made any outlays under the unauthorized acts or directions of such officer, 
commissioner or agent. 

“The fourth section provides that whoever shall offend against any of the pro- 
visions of this act, or of any other act for the transfer, custody, disbursement, 
or disposition of public money or other public property, for offenses against 
which no other penalty has been prt‘scribed by law, shall be punished, on con- 
viction, by fine not exceeding $10,000, and imprisonment not less than one year 
nor more than twenty years, and shall thereafter be ineligible to any place of 
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The Act of 1868 put an end, in theory at least, to two abuses: 
the mingling of current appropriations and the diversion of the 
unexpended balances of old appropriations to purposes for which 
they had not been originally intended. But the act did not pre- 
vent the executive departments from supplementing their cur- 
rent appropriations with the unexpended balances of appropria- 
tions made in prior years for the same purpose. This was the 
next abuse to be corrected.® 

It is to be understood that during the war hundreds of millions 
of dollars were appropriated by Congress which, when the war 
ended, were not needed. These balances of appropriations, in- 
stead of being canceled by transfer to the surplus fund, remained 
on the books as “a large and forgotten fund which could be used 
for a great variety of purposes without the special notice of Con- 
gress.”^ On June 30, 1868, for example, they totaled well over 
$i 56,000,000 of which nearly $105,000,000 were in the War De- 
partment.® 

The evils of permitting such balances to exist on the books 
were well explained by John Sherman in a speech delivered in the 
Senate on May 10, 1870: 

This is a subject of far more importance than probably Senators are 
aware of; and the imperative necessity for some provision in regard 
to it grows out of a condition of affairs that has sprung up only since 
the war. There were on the 30th of June last balances of unexpended 
appropriations made during and since the war of $102,390,159.67. 
We annually appropriate by the appropriation bills enough money to 
carry on the operations of the Government during the year ; but these 
balances of old appropriations are carried to new accounts. There are 
also placed to the credit of those accounts the new appropriations, 

trust or profit under the laws of the United States.” Cong. Globe, 40th Cong., 
2d sess , pp. 1504-1505. The bill died in committee in the Senate. 

6. We might note in passing an Act of July 25, 1868, forbidding executive 
officers to enter into contracts for public improvements for sums larger than 
those appropriated. 15 Stat. 177. 

7. James A Garfield, ‘‘National Appropriations and Misappropriations,” being 
a paper contributed to the North American Review for June, i87g. Works, 11 , 
749 - 

8. George S. Boutwell, Secretary of the Treasury, to B. F. Butler, January 34, 
1870. Cong. Globe, 41st Cong., ad sess., p. 796. 



The Anger of Congress 123 

and thus the fund to be drawn upon is nearly twice as large as the 
appropriations. Hence there were last July in the various Depart- 
ments to the credit of the various heads of appropriations, $102,390,- 
159. Last year we appropriated for the same heads of expenditure 
$111,733,000. That was all that was required really for the expenses 
of the Government in the opinion of Congress; but the truth is that 
by lapping over or continuing the old appropriations and adding 
them to the new, there was to be drawn from, a fund of $206,101,000. 
I hold in my hand the olfficial statement of balances and appropria- 
tions on the 30th of June last. There was in the Department of War 
more money to the credit of that Department than was appropriated 
last year. There were $41,548,477 of unexpended appropriations 
there, and by the mode of keeping the accounts they can expend 
money during the present fiscal year that was appropriated years ago 
when the circumstances were very different.® 

Sherman’s great ambition, ever since the war, had been to 
carry the unexpended balances of appropriations to the surplus 
fund and begin again “with new sheets.” Upon one occasion he 
declared it to be his opinion that at the end of every fiscal year, 
with some few exceptions, all the balances of appropriations then 
unexpended ought to be transferred to the surplus fund and then 
the annual appropriation made for each branch of expenditure 
ought to be placed to the credit of that branch, and no money 
drawn from the Treasury except in pursuance of that appropria- 
tion. Such, he maintained, but without citing authority, was the 
old practice. Besides, he continued, an appropriation of money 
for more than two years for the army and navy was a violation of 
the Constitution, and the appropriation of money for a distant 
future was a violation of good principle: “The English govern- 
ment dare not and would not attempt it. No Government in Eng- 
land would be maintained that would undertake to expend three 
years after the appropriation money that was in the annual 
budget.” What he proposed, in short, was that the United States 
adopt the English plan. 

Each year the budget as made up by the chancellor of the exchequer 
states exactly how much money he wants for every’ item of expendi- 

9. Ibid., p. 3328. 
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ture during the year, and appropriations are made in accordance with 
that budget, and there is no power to exceed it. If the ministry are 
compelled to take money without an appropriation they have to call 
upon Parliament for a bill of indemnity, and that process is gone 
through with frequently.^® 

Sherman’s opportunity came in 1870. In the beginning of that 
year it was discovered that the Navy Department had contracted 
an expenditure for the construction and repair of vessels in the 
navy yards of more than twice the amount appropriated by Con- 
gress, had employed more than double the force authorized, and 
consequently in the middle of winter had found its appropria- 
tion for the purpose exhausted. Here was a clear case of an ex- 
ecutive department embarking on a course of expenditure not 
sanctioned by Congress, and it did not fail to arouse comment. 
Nor was Congress much mollified by the explanation that the De- 
partment had intended to make up the deficiency by a transfer 
from some $17,000,000 of balances left over from previous ap- 
propriations for other purposes, but had discovered too late that 
the power of transfer had been taken away by the legislation of 
1868.” 

This particular mistake was corrected to the satisfaction of 
the administration by an appropriation of $3,000,000 to supply 
deficiencies in the expenditures of the Bureau of Steam Engineer- 
ing and of the Bureau of Construction and Repair, and by the 
covering into the Treasury of an equal amount of unexpended 
balances in other bureaus of the Navy Dej)artment,^" a device 
which enabled the supporters of the Department to claim, no 
matter how preposterously, that the extra expense was costing 
the government nothing. 

But Congress now determined that such abuses would be tol- 
erated no longer. On February 24 Henry L. Dawes of Massa- 
chusetts, Chairman of the House Committee on Appropriations, 
moved to add to the legislative, etc., appropriation bill the fol- 
lowing section: 

And be it further enacted, That whenever any moneys appropriated 
10. Ibid., p. 993. 11. Ibid. 


12. 16 Stat. 68. 
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for the use of any Department or bureau, or for any purpose, shall 
remain unexpended for one year after the expiration of the fiscal year 
in which the act appropriating the same shall have passed, it shall be 
the duty of the person having in charge the disbursment of said ap- 
propriation to inform the Secretary of the Tieasury of the fact; and 
the Secretary of the Treasury shall thereupon imm^iately cause said 
unexpended balance of appropriation to be covered into the Treasury 
to the credit of the surplus fund, unless it be in said act of appropria- 
tion otherwise provided; and all such sums shall be covered into and 
restored to the Treasury, whether they shall stand to the credit of any 
bureau in the proper books of the Treasurer of the United States, or 
have been placed to any other account, or are under the control of 
any officer or agent of any Department.'" 

This sweeping amendment was, in a sense, a restatement of the 
principles of the surplus-fund legislation of 179S, 1820, and 
1852. But it went further by reducing from two years to one the 
period of grace during which unexpended balances might be used 
after the expiration of the fiscal year during which the appro- 
priation act was passed,’ ‘ and by bringing for the first time 
within the purview of the surplus fund the unexpended balances 
in the hands of disbursing officers. The amendment was agreed to 
by the House. 

When the appropriation bill of which this amendment was a 
part was received by the Senate it was referred to the Committee 
on Appropriations. This Committee, while sympathizing with 
the purposes of the House, did not think that the section was spe- 

13. Cong. Globe, 41st Cong., 2d sess., p. 1552. 

14. Grammatically construed, this amendment would bring into the surplus 
fund all balances remaining unexpended on June 30 of each year, leaNing nothing 
to carry into execution existing contracts or to pay existing liabilities — for after 
1842, when the present fiscal year was adopted, the appropriation acts were 
generally passed prior to the beginning of the year for w'hich they were made. 
Thus the expiration of the fiscal year in which the act was passed was the be- 
ginning of the fiscal year to which it related. The Senate understood the amend- 
ment to mean exactly this, p. 3328. But Dawes seems clearly to have intended 
the balances to remain available for one year after the close of the fiscal year 
for which the appropriations were made. "The object,” he said, “is to strike a 
balance about once in two years. It is proposed by some to strike the balance 
every year, but it is possible that such an arrangement might sometimes em- 
barrass the Department” Ibid. 
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cific enough to accomplish the object intended. The chief diffi- 
culty in the way of bringing unexpended balances into the Treas- 
ury was, so they stated, the ignorance of the Secretary of the 
Treasury as to the amount of the balances available for transfer 
to the surplus fund; they undertook therefore to prescribe pre- 
cisely what should be done by the different departments in order 
that the Secretary of the Treasury might gain the requisite 
knowledge. On May lo they proposed to the Senate, as in Com- 
mittee of the Whole, that the Dawes amendment be struck out 
and in lieu of it four new sections inserted. 

The plan of the first three of these sections was as follows : ( i ) 
on the first of June in each year, that is to say, one month before 
the expiration of the fiscal year, the Secretary of the Treasury 
was to transmit to the head of each department a statement of the 
balances of appropriations for the service of his department 
which should appear by the books of the Treasury Department 
to be unexpended at that time; (2) within fifteen days of the re- 
ceipt of this statement the department head was to cause to be 
certified thereon how much of each unexpended balance would 
be required to meet outstanding liabilities properly chargeable 
thereto and how much thereof might be carried into the general 
Treasury; and was to return the statement to the Secretary of the 
Treasury; (3) thereupon the Secretary of the Treasury was to 
issue a warrant directing all amounts which the department 
heads might have declared to be unneeded, to be charged to the 
proper appropriations and credited to the general account of ap- 
propriations. The fourth proposition of the Committee on Ap- 
propriations, and the only one to be finally enacted into law, was 
designed to carry all unexpended balances to the surplus fund at 
the end of the second year, whether the department heads should 
wish to retain them or not. The phraseology of the section was as 
follows: 

And be it furtiter enacted, That all balances of appropriations which 
shall have remained on the books of the Treasury, without being 
drawn against in the settlement of accounts for two years from the 
date of the last appropriation made by law, shall be reported by the 
Secretary of the Treasury to the Auditor of the Treasury whose duty 
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it is to settle accounts thereunder, and the Auditor shall examine the 
books of his office and certify to ^e Secretary whether such balances 
will be required in the settlement of any accounts pending in his 
office; and if it shall appear that such balances will not be required 
for this purpose then the Secretary may include such balances in his 
warrant, whether the head of the proper Department shall have certi- 
fied that it may be carried into the general Treasury or not. But no 
appropriation for the payment of the interest or principal of the pub- 
lic debt, or to which Congress may have given a longer duration of 
law, shall be thus treated.’® 

When these amendments were debated in the Senate, the first 
three were severely criticized by Senator Sherman. They would 
not change the existing practice because the department heads 
would invariably report that the entire balance, no matter how- 
large it might be, was needed to meet existing obligations. In- 
deed, the heads of the departments were not the proper officers to 
determine what moneys were needed to meet the expenses in- 
curred or to satisfy contracts; that could be done only by the 
appropriate accounting officers of the Treasury. Sherman pro- 
posed therefore in lieu of the Committee's first three propositions 
the following amendment: 

That all balances of appropriations contained in the annual appro- 
priation bills, and made specifically for the service of any fiscal year, 
and remaining unexpended at the expiration of such fiscal year, 
shall only be applied to the payment of expenses properly incurred 
during that year or to the fulfillment of contracts properly made 
within that year; and such balances not needed for the said purposes 
shall be carried to the surplus fund : Provided, That this section shall 
not apply to appropriations known as permanent or indefinite ap- 
propriations.’® 

The effect of this amendment would be to confine the use of un- 
expended balances after the expiration of the fiscal year to two 
classes of expenditure; “first,” explained its sponsor, “where the 
expenditure has accrued during the fiscal year, but the money has 
not been paid out till after the year expires; second, to the satis- 
faction of contracts made during the fiscal year but not fully 

IS. Ibid., p. 3327. 16. Ibid., p. 3328. 
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satisfied until after the fiscal year.’’ Furthermore the amend- 
ment would make the amount to be carried to the surplus fund 
not a matter of estimate by the head of a department, but of ju- 
dicial inquiry by the proper Auditor and Comptroller. 

After some debate Sherman’s amendment was accepted by the 
Senate as a substitute for the first three propositions of the Com- 
mittee on Appropriations. On July 12 it became law, together 
with the fourth proposition of the Committee on Appropriations 
quoted above. 

In addition to these two provisions the Act of 1870 contained 
a section forbidding any department to spend, in any one fiscal 
year, any sum in excess of appropriations made for that year, or 
to involve the government in any contract for the future pay- 
ment of money in excess of appropriations.” 

Prior to that time acts of Congress had been passed which expressly or 
constructively imposed upon the executive department of the govern- 
ment duties involving the expenditure of money for which no appro- 
priations had been made, and from the existence of those duties it was 
inferred that the power to incur the necessary debts also existed. To 
cut off all such inferences and assumptions was the evident purpose 
of the section of law referred to.'® 

In 1872 pursuant to the provisions of this act, the sum of 
$146,000,000 was covered into the surplus fund at one time; in 
a single bureau it was found that the unexpended balances of 
appropriations amounted to some $36,000,000 — these were the 
accumulations of a quarter century.'*' 

An Act of 1872 may be mentioned in this place as supplemen- 
tary to the Act of 1870. This enacted that all proceeds of sales of 
old material, condemned stores, and other public property 
should, with a few exceptions, be covered into the public Treas- 
ury.®“ The reason for this legislation is explained in a report of 

17. Sec. 7 (16 Stat. 251). This became Sec. 3670 of the Revised Statutes. 

x8. Secretary of the Treasury John Sherman to Speaker Randall^ December 
14, 1877. 45th Cong., 2d sess., H.Doc. 27, pp. 1-2. C£. 14 Op., log. 

19. Garfield, op. cit., 11 , 749. The reader will understand that this was not 
real money but unused spending authority. 

20. 17 Stat. 83. 
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the House Committee on Appropriations dated February 4^ 
1868: 

Very large amounts, exceeding tens of millions of money, have come 
into the hands of the War and Navy Departments from the sales of 
public property rendered useless, or too expensive to keep for future 
use, by the return of peace. Portions of this money have been used 
by the heads of these departments for the purpose of carrying on the 
operations thereof,-^ 

With the passage of the Act of 1870 Congress supposed that 
it had closed the last loophole through which the Executive 
might escape its control. “I assure the Senate,*’ said Sherman, 

that I have examined this matter carefully, and the effect of the 
amendment which I propose will be to carry all the balances of the 
annual appropriations, at the end of the fiscal year, over to the sur- 
plus fund, unless in the opinion of the accounting officers, as will be 
shown by the vouchers furnished them, the amounts are needed for 
two specific purposes for the service of the previous fiscal year. Then 
section six of the amendment proposed by the Committee on Appro- 
priations will carry all the balances to the surplus fund absolutely at 
the end of the second year. I think with these two propositions we 
shall get rid of the unexpended balances on the Treasurv' books>*' 

Four years of practice were to demonstrate how ill-founded 
were these hopes. Hardly was the Act of 1870 placed upon the 

21. 40th Conp;., 2d sess., H.Rcp. No, 14, p. 2. Information elicited from the 
War Department with great difficulty in 1872 revealed to Congress that, since 
June 30, 1865, the total amount received by the Department of the Quartermaster 
General in excess of its appropriations was just under $108,000,000; of this all 
but $2,277,000 had been spent. See remarks of Senator Beck (10 Cong, Rec., 
158I“I582). It is understandable that he exclaimed: “One hundred and five 
millions of dollars used by tlie Quart ermastcr*s Department alone in excess of 
the appropriations made by Congress, and spent by that officer to pay the debts 
of the Department, as he saw fit to call them! That one hundred and seven 
millions never appeared as part of the money of the people from the day it was 
appropriated during the war to buy the cattle, mules, horses, wagons, and other 
things that were afterward sold to produce it, but it remained standing as 
money belonging to the Department till paid out to suit themselves. So the 
Secretary of the Navy made a like report in 1872, showing that $74,000,000 had 
been reedved from the sale of ships and other material by his Department.” 

22. Cong, Globe, 41st Cong., 2d sess., p. 332Q. 
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statute books when the Attorney General, at the request of the 
Secretary of War, handed down an opinion nullifying for all 
practical purposes Section 6, upon which Sherman so confidently 
relied. No need, said the Attorney General, to surrender the un- 
expended balance of an appropriation after two years; to arrest 
the operation of the act it is but necessary to draw upon the ap- 
propriation before the expiration of the two-year period and this 
will automatically extend its duration for another two years; nor 
is it necessary to make a large withdrawal; “The fact that a bal- 
ance has been drawn against within two years since the last ap- 
propriation, reserves it from the operation of this section, no mat- 
ter how large the balance may be or how small the amount may 
be which has been drawn against it.”"® 

Under this construction of the law appropriations were kept 
open indefinitely and were drawn upon to pay long-accrued or 
past-due claims, many of which were fraudulent or allowed by 
the accounting officers on ex parte showings. Indeed, it was freely 
charged on the floor of Congress, somewhat hyperbolically no 
doubt, that hundreds of millions of dollars were every year taken 
wrongfully from the Treasury."^ 

Accordingly, in 1874 Congress once more attempted to effect 
the object which it had failed to effect by the legislation of 1795, 
1820, 1852, and 1870. On June 20 it passed a statute, the fifth 
section of which provided 

that from and after the first day of July 1874, and of each year there- 
after, the Secretary of the Treasury shall cause all unexpended bal- 

*3- 13 Op., 290. 

24. 2 Cong. Rec., 3392. Representative Beck severely censured this construction 
of the law: “A construction has been given to that provision upon which a 
great deal has been said, that when they could draw upon the appropriation 
for any purpose whatever they could keep the money out of the Treasury, and 
in accordance with that construction which is unwarranted under the law, or any 
possible construction of it, and is a clear perversion of the language, you will 
find, if you will turn to the Book of Estimates, that the sum of $52,000,000 that 
was appropriated specifically for the year 1871, two whole fiscal years having 
elapsed before the beginning of this year, is still being drawn upon. The Post- 
master-General himself, as you will see on page 237, drew $500,000 out of that 
appropriation after the ist of July and before the 1st of September of the pres- 
ent fiscal year.” 
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ances of appropriations which shall have remained upon the books of 
the Treasury for two fiscal years to be carried to the surplus fund 
and covered into the Treasury: Provided, that this provision shall 
not apply to permanent specific appropriations, appropriations for 
rivers and harbors, light-houses, fortifications, public buildings or the 
pay of the navy and marine corps, etc.-® 

“This law,” wrote Bolles in 1886, “no department has yet been 
able to surmount or tear down.”“® 

The fact is that the Act of 1874 had the good fortune to re- 
ceive, shortly after its passage, a rigorous construction from the 
Treasury Department. On March 10, 1877, President Hayes ap- 
pointed John Sherman Secretary of the Treasury. Soon after en- 
tering upon his duties his attention was called to the payment of 
old claims from that class of appropriations denominated in the 
Revised Statutes “permanent annual appropriations”; the occa- 
sion was the receipt by his office of a requisition of the Secretary 
of War (No. 2834 of March 21, 1877) for $1,742 in favor of 
Malachi V. Plank and others, based uj)on a report of the Third 
Auditor, allowed and certified by the Second Comptroller; the 
claim was an old one which, if valid, had accrued on June i, 1873. 

After a careful consideration of the subject, Sherman came to 
the conclusion that this claim, even if it had been properly al- 
lowed by the accounting officers, which was doubtful, was not a 
proper charge on the appropriation from which it must be paid, 
inasmuch as the balance of that appropriation had been covered 
into the Treasury. Citing a number of acts passed since the close 
of the war to limit and control the action of officers in passing ac- 
counts, he remarked that 

In the several laws referred to, it was clearly the intention of Congress 
to establish a public policy that would confine accounting officers to 
the adjustment or payment of claims accruing for ser\'ices rendered, 
or duties performed, or property purchased, or contracts accruing 
during a limited period, and to the adjustment of the accounts of dis- 

25. 18 Stat. xto. 

26, Albert S. Belles, The Financial History of the United States from i86i 
to 1 88s (New York, 1886), p. S30- 
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bursing officers, the general design being to cut off the allowance and 
payment of long-accrued or past-due claims.^^ 

This policy he thought to be so wise that every executive officer 
ought to contribute to maintain it. He then continued: 

The Treasury Department is admirably organized to pass upon accru- 
ing demands upon the government and upon the accounts of disburs- 
ing-officers. All its machinery and checks are adapted to this duty, 
and no serious complaint has been made, or is likely to be made, of 
the proper discharge of this duty. But when claims long past due are 
presented upon cx parte evidence to officers who have no means of 
calling witnesses, no powers to cross-examine them, no modes of test- 
ing the sufficiency of testimony or its credibility, none of the safe- 
guards of an open court of justice, the passage of fraudulent claims 
is unavoidable. Congress has by law provided a Court of Claims, where, 
within a limited period, all demands founded upon contracts may be 
presented and openly tried and decided. If this remedy in any case 
should be insufficient, claimants can appeal to Congress, which may 
grant either a new trial in the courts, or a reexamination in the de- 
partments, or directly furnish such relief as it deems right and proper. 
The Treasury Department is not a Court of Claims, and the reason 
for withholding the ordinary powers of such a court became apparent 
to Congress by actual errors that had occurred. 

So much for generalities. The specific question before the Secre- 
tary was whether the claim of Malachi V. Plank and others 
might be paid under the proviso to Section 5 of the Act of 1874, 
which excepted from the operation of this section, among other 
things: ( i ) permanent specific appropriations and (2) contracts 
existing June 20, 1874. As to the latter, Sherman had no doubt. 
The contracts meant to be excepted were continuous and subsist- 
ing contracts requiring acts to be performed, and not contracts 
broken or ended or matured into accrued liabilities. Any other 
construction would defeat the manifest purpose of the act and 
permit the payment of the French Spoliation claims, or claims 
growing out of contracts during the Mexican War or the War of 
the Rebellion. As to the former, Sherman was equally free from 
doubt. There was, he maintained, a wide difference between a 

27. 45th Cong., 2 sess., H.Doc. 27, p. 8. 
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permanent specific appropriation and a permanent annual appro- 
priation. A permanent specific appropriation was one like a pri- 
vate bill, where nothing was left to executive officers for examina- 
tion or inquiry except to identify the party or to comply with some 
specific duty pointed out by the act itself. A permanent annual 
appropriation contemplated that a liability would accrue in the 
future, from time to time, and that when it accrued it might be 
paid from the Treasury, subject to the same general laws as to 
time, place, and manner, that applied to other annual appropria- 
tions; such were the appropriations for the expenses of collect- 
ing the revenues, and for the interest of the public debt — in fact, 
all those contained in Sections 3687, 3688, and 3689 of the Re- 
vised Statutes. To expand an exception in favor of permanent 
specific appropriations to cover all permanent appropriations 
would, Sherman held, defeat the plain intent of the law and open 
the door to all sorts of abuses. 

Any other construction of the act would defeat its object. Money 
would be taken from the permanent annual appropriation for horses 
and steamboats lost in the public service, and appli^ to pay for horses 
lost twenty years ago; money would be taken from the appropriation 
for collecting the customs, and used for the payment of claims that 
accrued twenty years ago, and for the interest thereon. Thus old 
claims would be paid out of permanent annual appropriations, and 
would be barred neither by lapse of time nor by adverse decisions, 
while current appropriations would be covered into the Treasury. 

And so he decided that permanent annual appropriations came 
within the purview of the Act of 1874 and instructed the depart- 
ments to that effect in a circular dated April 20. 1877,"* 

28. Ibid., pp. Q-io. Asbi^^tant Secretary French, it may be noted, fought vig- 
orously against this interpretation, particularly as it affected refunds. Among his 
objections the following is of particular interest: “Congress has refused appro- 
priations for objects clearly requiring them, as for payment of judgments of the 
Court of Claims and for the Army and in part for the Na\*y, and may refuse 
any appropriations asked for this purpose. Should Congress neglect to grant the 
appropriations, the Secretary must elect to abandon his construction or delay 
these payments indefinitely to the great dissatisfaction of the mercantile com- 
munity.*^ Treasury Department, Misc. Secretary’s Correspondence, January 20, 
1876, to May 10, 1877, p. 426. 
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In one respect, however, this decision was latitudinarian, for 
the availability of appropriations was fixed at three rather than 
two fiscal years, the period of limitation being supposed to com- 
mence at the end rather than the beginning of the year for the 
service of which the appropriations were made. This was hardly 
what was intended by the framers of the act, as appears from the 
following colloquy: 

Mr. Randall. I wish to put an inquiry to the chairman of the Com- 
mittee on Appropriations: When do the two years spoken of in this 
section commence? Is it at the beginning of the fiscal year, when the 
credits of the various accounts commence, or two years after the 30th 
day of June? 

Mr. Garfield. It commences from whatever date the appropriation 
is available. If we make an appropriation for the fiscal year beginning 
next July, then it takes effect two years from that date. 

Mr. Randall. Then it would take effect July 1876. 

Mr. Garfield. Yes, sir. 

Mr. Randall. That is to say, the money would be covered into the 
Treasury then? 

Mr. Garfield. Yes, sir.-® 

These remarks were made in the House on April 25, 1874, and 
suggest that by executive interpretation appropriations are now 
available for one year more than the period originally intended 
by Congress. 

The Attorney General seems also at this time to have been a 
strict constructionist. In an opinion dated August 10, 1877, he 
advised the Treasury Department that 

although funds have been paid from the Treasury into the hands of 
disbursing-officers, if they have not been paid out, or have not been 
expressly set aside for the payment of debts which have been ascer- 
tained and determined, when the time arrives at which the unex- 
pended balances of appropriations lapse into the Treasury, it will be 
the duty of the disbursing officers to repay such funds, that they may 
be carried to the surplus fund and thereafter covered into the Treas- 
ury.®® 


29. 2 Cong. Rec., 3393. 


30. IS Op., 358. 
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This was as much as to say that the substantial command of the 
law could not be evaded by permitting disbursing officers to make 
payments from moneys retained in their hands after the date 
when the balances in the Treasury could no longer be used. 

Some latitude, however, continued to be exercised by the 
Treasury in interpreting the act of 1868 forbidding the mingling 
of appropriations. The appropriation acts of these days, it is to 
be understood, were long, detailed, and circumstantial, every 
head of expenditure being broken down into a number of sub- 
heads and a specific sum assigned to each.’^ But the Treasury, by 
what the opposition in Congress termed a usurpation of power, 
frequently undertook to merge these subheads into a single ap- 
propriation for the general head. How this was done was clearly 
explained by Second Comptroller Brodhead in his testimony be- 
fore a Congressional committee sitting in 1872. Asked of what 
the appropriation for the Bureau of Construction and Repair for 
the year 1869-70 consisted, he replied that it was made up of 
thirteen items — so much for expenses of receiving ships, so much 
for preservation of iron-clad vessels, etc., etc. “But,” he con- 
tinued, “the committee is unquestionably aware that the Secre- 
tary of the Treasury prescribes the mode of opening all these 
accounts for the bureaus. . . . The Secretary of the Treasury, 
in his appropriation warrant to the Comptroller of the Treasury 
and the Register, merged all these items into one appropriation 
of $4,480,000 to the credit of the Bureau of Construction and 
Repair.” So far as the accounting officers were concerned, he 
concluded, “in settling the accounts we never refer to those items, 
which are supposed to be merely in the nature of estimates going 
to make up the whole, so long as the total remains undrawn.”®- 

31. The reader should notice a change made about this time in the mode of 
appropriating for contingencies. Until 1874 custom had prevailed of appro- 
priating considerable sums under the head of ‘^contingent expenses,” the dis- 
bursement of which was left to the discretion of the executive departments. But 
in one of the annual bills of 1S74 “all these appropriations were carefully classi- 
fied and definite amounts were granted for different specific purposes, so that 
the sums left to be expended at the discretion of bureaus of departments were 
greatly reduced.” (Garfield, op. cit., II, 750.) 

32. Cong, Globe, 426. Cona.. 2d sess., d. 2.u8. 
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In 1883 this same practice was still being followed. “The ac- 
counts,” wrote Comptroller Lawrence in this year, 

kept with appropriations in the warrant division of the office of the 
Secretary of the Treasury and in the office of the First Comptroller, 
and the accounts of disbursements in the office of the Register of the 
Treasury, are stated under general heads of appropriation named in 
appropriation acts, and not under specific heads.®® 

Furthermore, disbursing officers, by usage, did not present sepa- 
rate abstracts of expenditures under each specific head of appro- 
priation but embraced all expenditures under the one general 
head. The consequence was that the accounting officers, if they 
wished to ascertain whether the amount appropriated for any 
specific object had been exceeded, were forced to separate and 
classify the original vouchers, a task requiring much care and 
labor and therefore not always performed. 

Accounts have been finally settled, in which the aggregate disburse- 
ments did not exceed the aggregate appropriations, but in which the 
disbursements for specific objects have, in some cases, exceeded, and, 
in others, been less than, the appropriations therefor. In this way 
money appropriated for one specific object has been disbursed for 
another, totally different.®* 

The occasion for these remarks by Comptroller Lawrence was 
his discovering that the appropriations for the Freedmen’s Hos- 
pital and Asylum for the year 1881-82 had been mingled. He de- 
termined at once to put an end to the practice. Accordingly he 
decided that disbursing officers, who were presumed to know the 
appropriation acts, must thereafter return with their respective 
quarterly accounts separate abstracts for each specific object of 
expenditure, accompanied by vouchers showing the specific 
heads of expenditure charged. The penalty for exceeding appro- 
priations was to be disallowance. 

33. 4 Decisions of the First Comptroller in the Department of the Treasury , 139* 

34. Ibid,, p. 142. 



CHAPTER VII 


THE FIGHT AGAINST DEFICIENCIES: 1879-1917 

W ITH the passage of the Acts of 1868, 1870, and 1874 
the theoretical pretensions of the executive depart- 
ments to mingle appropriations and to bring forward 
the forgotten balances of former years were completely over- 
thrown. Only one escape from the rigidities of the system of 
specific appropriations as then developed was left to them. This 
was the incurring of coercive deficiencies. Congress would allow 
to the departments what it thought to be ample for the needs of 
the year, the departments would .spend it in, say, nine months, 
and Congress would be placed in a position where it would be in 
effect compelled to make a supplementary appropriation. As one 
member said: “Under the law they fthe departments! can make 
these deficiencies, and Congress can refuse to allow them; but 
after they are made it is very hard to refuse to allow them.”^ 

A single instance will illustrate the practice. Shortly after the 
opening of the second session of the 46th Congress, that is, in 
December, 1879, the Postmaster General sent to the House of 
Representatives a communication asking an appropriation of 
$2,000,000 in addition to the $5,900,000 already granted for in- 
land mail transportation on the star routes. This communication 
occasioned considerable surprise, for every dollar of money 
which the Department had asked for the service of previous and 
the current fiscal years had been granted by Congress, yet here 
was a request for 34 per cent more than had been asked. It was 
decided to investigate. 

The results of investigation were disturbing. It was found that 
the request was not a mere proposition to enlarge the star service 
in the future; only $300,000 was asked for that purpose; the 
balance, $1,700,000, was needed to meet existing commitments, 
the Department having entered into contracts requiring a rate 

X. 39 Cong, Rec,, 3687 (Representative Hemenway). 



138 The Spending Power 

of expenditure which would exhaust the appropriation about 
the beginning of April. Here then was a seeming violation of Sec- 
tion 3679 of the Revised Statutes, forbidding a department to 
spend more in any one fiscal year than was appropriated for that 
year or to enter into contracts for the future payment of money 
in excess of appropriations. The Postmaster General and the 
Second Assistant Postmaster General were called upon for an ex- 
planation. They presented the following extraordinary defense. 
They had not yet spent money in excess of their appropriations, 
nor would they do so; if Congress failed to appropriate the $1,- 
700,000 needed to fulfill their contracts, they would annul those 
contracts, pay the contractors one month’s pay as usual in cases 
of reduction or termination of contract, and stop the mails; the 
country might be inconvenienced, but Section 3679, Revised 
Statutes, would be inviolate. 

The arrogance of the argument did not pass unnoticed. On 
February 25, 1880, Representative Blount rose in his place and 
reviewed the situation: 

A sum of money was voted which would have enabled the Department 
to give better service than we had had for many previous years. The 
expenditure of this vast sum of money within the first half of the 
fiscal year, before any intimation was given to Congress upon that 
subject, was communicated to this House under what circumstances? 
When the House could not by any possibility consider the question 
as to what should be the service for the fiscal year; when a preceding 
House had determined what should be that service; when the laws of 
the land rightly construed held the Department down to that service. 
This communication was brought to us when the House was under 
duress as to the matter of appropriating money; when we could not 
consider the question as representatives of the people, having the 
original right to determine how much money should be expended in this 
manner. I say that this was done deliberately. The Postmaster-Gen- 
eral and the Second Assistant Postmaster-General must be presumed 
to have intended in matters of this sort what they did. 

What then, he asked, was the condition of the House? What had 
the Department deliberately done? It had gone on and spent the 
money in such a manner that if the contracts were carried out in 
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good faith the appropriations would be exhausted by April 10 
and the service would be destroyed: 

Mr. Chairman, I ask whether, in the history of this country, there 
ever was such audacity on the part of any departmental officer in 
time of peace and in the absence of any public exigency? The Post- 
master-General and the Second Assistant Postmaster-General have 
deliberately gone on and made contracts in violation of law to the 
extent of $1,700,000, and have then come to this House and pre- 
tended to submit the question whether the service should be contin- 
ued for the remainder of the year; but they have deliberately sub- 
mitted that proposition when we cannot refuse it without destroying 
the mail service of the country. I ask whether the representatives of 
the people of this country — whether the two hundred and ninety- 
three members of this House, with whom resides the power of originat- 
ing appropriation bills — are to be toyed with, contemned, and de- 
spised in this manner? 

To be sure there were some exigencies in which an officer might 
properly exceed an appropriation. When war with Spain threat- 
ened, the Secretary of the Xavy had enlisted 1,500 additional 
men, later submitting his action to the judgment of Congress. 
But in the case of the Post Office there was not the slightest exi- 
gency. There was nothing but insolence. 

We are mocked with the miserable, foolish sophistry that the officer 
responsible in this case can save himself from the operation of the 
statute by destroying the mail service of the country; and we are ex- 
pected to accept such a statement. Destroy the mail service of the 
country? Annul every contract in the land! Say to the contractors 
on ten thousand routes “You relied on our faith; we entered into 
contract with you; all that you could reasonably expect was that 
when the public interests of the countiy^ might require it the Govern- 
ment should annul this service; but now with a ruthless hand, with 
utter disregard of the interests of the public service, we projxise to 
annul those contracts, to bankrupt you, in order that we may clear 
our guilty skirts by saying we have not spent more money than was 
appropriated. 

Why, sir, such a proposition deserves the indignation of the House.* 


9. 10 Cong. Rec., 1129 . 
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Blount was not the only man to condemn the Department in 
this fashion. Others in both House and Senate expressed similar 
views. But it was a case of Hobson’s choice; the service could 
not be stopped; the appropriation must be made. The Second 
Assistant Postmaster General was not far wrong when he gave 
the newspapers of the country to understand that there might be 
complaints, that committees might criticize, that the press might 
carp at his action, but that he would have his money. The de- 
ficiency appropriation was granted in lime to save the mails. 

It was said during the debates on this bill that this was the first 
instance in which the will of Congress had been openly defied by 
an executive department. It was not however the last. As we have 
seen above, the incurring of coercive deficiencies was the only 
escape left to the departments from a too rigorous system of 
appropriation. It became, therefore, the object of each depart- 
ment head and, more particularly of each bureau chief to estab- 
lish as a system what had been begun as an anomaly. The rec- 
ords show that in this effort they succeeded. During the next 
quarter century (1880-1905) their disregard of Congressional 
action upon their estimates became habitual and finally came to 
be taken as a matter of course. Soon it could be .said that the de- 
partments had become the appropriating authorities and that 
Congress had sunk to be the mere register of their determina- 
tions. 

Only in theory did Congress remain supreme. Nominally it re- 
tained the right to scrutinize the estimates and to grant less than 
was demanded; but as a practical matter the exercise of this right 
was unavailing. The departments governed their expenditures 
by the amounts of the estimates rather than by the amounts of 
the grants. If in any case less were granted than was estimated, 
the department or bureau affected, instead of revising its plans 
for the coming year to bring them within the financial limits of 
the reduced appropriation, continued them without change in 
perfect confidence that Congress would appropriate supplemen- 
tary sums when they were requested rather than stop the service. 
One member of Congress said when the abuse was finally no- 
ticed: 



The Fight Against Deficiencies X41 

We find that whenever we cut down or when generally we cut down 
the amounts estimated for any given object to what, in the judgment 
of Congress, is ample provision for a given and specific work, those in 
charge of bureaus arbitrarily proceed to expend amounts under the 
appropriations as though their estimates had been allowed in full, 
giving no attention to the mandate contained in the appropriation 
determined by Congress. And then what happens? At the next session 
of Congress they come here with either an anticipated or an actual 
deficiency, and to our questions why, with good management, they 
could not have kept their expenditure within the limits set by Con- 
gress, they give us general and unsatisfactory reasons, but alw^ays 
wind up with the statement that unless this deficiency be allowed 
the work of the Government in relation thereto must stop.“ 

Several circumstances facilitated this arrogation of power by 
the departments. One of particular importance was the political 
practice, common throughout the period, of underappropriation. 
In 1879 it was described by Garfield; 

One of the vicious party devices too often resorted to for avoiding 
responsibility for extravagance in appropriations is to cut down the 
annual bills below the actual amount necessary' to carry on the gov- 
ernment, announce to the country that a great reduction has been 
made in the interest of economy, and after the elections are over, 
make up the necessary amounts by deficiency bills.^ 

Twenty-seven years later Representative Livingston testified to 
the continued existence of the practice: 

The Departments are not alone to blame for the custom that has 
grown up, of overreaching appropriations made by Congress. Since 
my connection with the committee, fifteen or sixteen years, we have 
often encouraged rather than discouraged deficiencies. It w’as a well- 
recognized fact for years that if we wanted to make an impression of 
economy, or if we had a short session and w’ere in a great huny, we 
cut appropriations rather than investigated them and said: “Oh. well; 
they could go to the Senate or they could come in with a deficiency.” 
It was understood in the Departments that they could come with a 
deficiency, and the custom has growm up until it has become a part of 
our system.® 

3. 40 Cong. Rec., 1273 (Representative Littauer). 

4. Garfield, Works, II, 750. 5. 40 Cong. Rec., 1281. 
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So common was the practice of making partial appropriations 
that in some instances it became habitual for the departments to 
estimate and for Congress to appropriate on what might be called 
the installment plan. Year after year, for example, the District 
Commissioners estimated the annual cost of fuel for the District 
schools at $4 5, 000 ; year after year they came to Congress for a 
deficiency appropriation of $30,000.“ That there should be a re- 
current two thirds’ deficiency on this appropriation occasioned 
no surprise or unfavorable comment in Congress. Only if the de- 
ficiency had been more or less than $30,000 would the expendi- 
tures of the Commissioners have seemed worthy of investigation. 
The deficiency was as automatic as the original estimate. 

The fact that in some cases the departments were not expected 
to regard the appropriation acts but were given to understand 
that deficiencies would be made up when the occasion suited 
served as a screen to the fact that in other cases the departments 
were disobeying a law which was intended to be obeyed. But it 
is not to this cause alone that we must attribute the easy victory 
of the executive over the legislative power. We must notice now 
the gradual disintegration of the Congressional machinery of ap- 
propriation. 

Prior to the Civil War the Committee on Ways and Means had 
jurisdiction over both the levying of taxes and the appropriation 
of revenues. Presumably this was on the theory that those who 
were charged with maintaining a certain head of water in the 
reservoir should have some control over the outflow from the 

6. Representative Tawney in January, 1906, quoted from the testimony of 
the Commissioners on this point: “Mr. West. If you will glance at the figures 
furnished in the bill, you will see that for the last five years Congress has appro- 
priated the same amount for fuel for the public schools — $45,000 The custom 
has grown up of continuing the estimates at the same amount — ^$45,000 — and 
coming to Congress for a deficiency. 

“Mr. Littauer. Do you submit $45,000 always? 

''Mr. West. I think that is the way it is done. I will ask Mr. Courts. 

“Mr. Courts. Yes ; the estimate runs in that way. 

“Mr. West. It has grown up as a custom, not that $45,000 will foot the bOls, 
but that amount is put in at the outset, and then we come to Congress for a 
deficiency.” {Ibid., 1289.) 

Representative Fitzgerald stated that the deficiency estimate was invariably 
$30,000. (Ibid., 1288.) 
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sluices/ But in 1865 the functions of the Committee on Ways 
and Means were divided and jurisdiction over the appropriation 
bills was transferred to the newly created Committee on Appro- 
priations. This in itself may have been a mistake, but worse was 
to follow. In 1876 a change was made in one of the rules of the 
House by which any general legislation germane to a bill might 
be in order if it retrenched expenditures. The rule as presently 
construed resulted in putting a great mass of legislation upon 
the appropriation bills and in so overloading the committee in 
charge of them as to render it impossible for its members to de- 
vote sufficient attention to the details of the appropriations 
proper. The consequence was as foreseen by Garfield: the rule 
broke down the Committee on Appropriations and dispersed the 
annual bills to several committees, so that the legislation on that 
subject was not managed by any one committee nor in accord- 
ance with any general or comprehensive plan. In 1880 the Com- 
mittee lost control of the Agriculture Appropriation bill ; and in 
1885 Congress deprived it of jurisdiction over the appropriation 
bills relative to the Army, the Navy, Indian Affairs, Foreign Af- 
fairs, and Rivers and Harbors. Thus it came about that instead 
of one road into the Treasury — and that a thorny one — there 
were seven or eight primrose paths and “as many byroads as 
there were members of these appropriations committees.”® The 
predictions of Representative Randall came true: the distribu- 
tion of the bills led to continually increasing appropriations and 
made it more and more difficult to keep expenditures within the 
limits of receipts; the grasp which the Committee on Appropria- 
tions alone could keep upon the purse strings was relaxed; the 
spending committees, having intimate and for the most part cor- 
dial relations each with a particular department, launched out 
into an unrestrained competition for appropriations, the one 
striving to surpass the other in securing greater recognition and 
more money for its special charge. In these circumstances it is 

7. The metaphor is Lord Welby’s. 

8. The immediate cause of this action seems to have been a wish to break 
the power of Representative Randall, 

9. Representative Tawney. 
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not surprising that executive dereliction passed almost unnoticed 
and that the department heads and bureau chiefs came to look 
upon themselves rather than upon Congress as the ultimate ar- 
biters of expenditure. To make confusion worse confounded, re- 
quests for deficiency appropriations were referred not to the 
committee which had passed upon the original estimates but to 
the Committee on Appropriations. 

Representative Burton was, perhaps, the first member of Con- 
gress forcibly to call attention to the breakdown of Congres- 
sional control over appropriations and to denounce the practice 
of coercive deficiencies. Speaking on March i$, 1904. he said: 

The increase of deficiency appropriations is to be noted. Supplemental 
or deficiency budgets are quite common in all countries. It must be 
conceded that they are undesirable and dangerous to the best ordered 
administration. Under our parliamentary methods, however, there is 
an afifiilional danger. A committee or subcommittee may irame a biW 
for a branch of the public service and seek to secure economy and at 
the same time sufficient provision for the public functions in question. 
Afterwards, the amounts recommended and adopted by Congress 
may be exhausted by some Department of the Government, expenses 
may be applied for purposes or to an extent which the committee 
would not have approved, yet another committee or subcommittee 
not equally familiar with the subject may promptly provide the 
amount.^® 

Nothing was done at the time to correct the situation but a 
year later Representative Hemenway, Chairman of the House 
Committee on Appropriations, after consulting Senator Hale, 
proposed an amendment to Section 3679 of the Revised Statutes 
which he thought would end for all time the pretensions of ex- 
ecutive “understrappers”” to ignore the determinations of the 
Congress and to spend more than was appropriated. This propo- 
sition after some debate was adopted by Congress substantially 
in its original form. It amended the section to read as follows: 

No Department of the Government shall expend, in any one fiscal 
year, any sum in excess of appropriations made by Congress for that 

10. 38 Cemg. Rec., 3295. 

11. The word is Senator Hale’s. 40 Cong. Rec., 9786. 
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fiscal year, or involve the Government in any contract or obligation 
for the future payment of money in excess of such appropriations 
unless such contract or obligation is authorized by law. Nor shall any 
Department or officer of the Government accept voluntary service for 
the Government or employ personal service in excess of that author- 
ized by law, except in cases of sudden emergency involving the loss 
of human life or the destruction of property. All appropriations made 
for contingent expenses or other general purposes, except appropria- 
tions made for the fulfillment of contract obligations expressly au- 
thorized by law, or for objects required or authorized by law without 
reference to the amounts annually appropriated therefor, shall, on or 
before the beginning of each fiscal year, be so apportioned by monthly 
or other allotments as to prevent undue expenditures in one portion 
of the year that may require deficiency or additional appropriations 
to complete the service of the fiscal year; and all such apportionments 
shall be adhered to except when waived or modified in specific cases 
by the written order of the head of the Executive Department or 
other Government establishment having control of the expenditure, 
but this provision shall not apply to the contingent appropriations of 
the Senate or House of Represen tatix es; and all such waivers or modi- 
fications, together with the rea.sons therefor, shall be communicated to 
Congress in connection with e.stimates for any additional appropria- 
tions required on account thereof. Any person x'iolating any provision 
of this section shall be summarily removed from office and may also 
be punished by a fine of not less than one hundred dollars or by 
imprisonment for not less than one month.’ - 

The Anti-Deficiency Act. as this section of law came to be 
called, was not an immediate success. It was all very well to re- 
quire apportionment of all general and miscellaneous appropria- 
tions by monthly allotments or otherwi.se and to enact that the 
apportionment be not waived or modified except in specific cases 
by the written order of the department head; it was excellent to 
insist that all waivers and modifications, together with the rea- 
sons therefor, be reported to Congress. But these provisions 
alone did not suffice to hold executive officers to their duties. The 
heads of departments soon discovered that they could obey the 
letter of the law and evade its spirit. The method was simple: A 


12. 33 Stat. I2S7-X2S8. 
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department head desiring to incur a coercive deficiency merely 
waived the apportionment and reported the matter to Congress, 
giving as his reason that he needed the money. The explanation 
was legally sufficient, for the law did not define the grounds upon 
which the waiver might be exercised. 

The avoidance of the law was substantial. In 1906 it was found 
that the requests for deficiencies were almost as great as in 1905. 
Angry words were now heard upon the floor of Congress. The 
most forceful speech was made by the new Chairman of the 
House Appropriations Committee, Representative Tawney. It 
was, he said, neither right nor just, nor contemplated under our 
system of government, that the heads of executive departments 
or the departments themselves should themselves fix the stand- 
ard of public expenditure; that was the function of Congress; it 
should not be usurped: 

When Congress makes an appropriation for the public service, or for 
any specific branch of the public service, the administrative officer 
charged with the duty of expending that money should, in the interest 
of economy and in the interest of the public service, so apportion that 
appropriation as to meet the ordinary conditions and demands of the 
service throughout the entire fiscal year. In that case there would be 
no deficiencies and, in my judgment, the public service would not 
suffer. 

But what if the appropriation were really insufficient and if in 
consequence of that fact the public service were to suffer? Taw- 
ney’s answer was abrupt — the administrative officers would not 
be to blame; Congress would be responsible. 

Heretofore they have not allowed Congress to assume this responsi- 
bility. They have gone on and expended their appropriations upon the 
basis of their estimates and their judgment as to what the public ex- 
penditure should be and then come to Congress and tell us that un- 
less they can get a deficiency appropriation the public service will 
inevitably suffer. Under stress of that kind we have been heretofore 
practically coerced into making appropriations for the deficiency or 
to provide the money for the remainder of the fiscal year.” 


13. 40 Cong. Rec., 1316-1317. 
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The logic of the argument seemed compelling. Various sugges- 
tions were brought forward as to how the evil described might be 
corrected. Some of these, together with the reasons which in- 
duced their rejection, may be mentioned. One Representative 
recommended that Congress refuse to appropriate for deficien- 
cies; but since this would injure the country more than the guilty 
officer it was not seriously considered. Another wished to deprive 
the heads of departments of all discretion so that they could “ex- 
pend no money for any purpose except that specifically appro- 
priated for that particular purpose”; but it was pointed out that 
this was practically the existing law and that further limitations 
would be dangerous. A third wished to forbid waivers or modifi- 
cations of the apportionment except on the written certificate of 
the official immediately in charge of the particular bureau or es- 
tablishment for whose benefit the waiver or modification was to 
be made; but it was thought that this would serve merely to 
screen the department head from blame if the expenditures were 
excessive. 

Finally Congress decided upon a scheme sponsored by Rep- 
re.sentative Tawney and Senator Hale. Section 3679 of the Re- 
vised Statutes was again amended. That part of the law which 
authorized a department head to waive or modifv the apportion- 
ment whenever in his judgment it should be waived or modified 
was struck out and in its place the following language was in- 
serted: “And all apportionments shall be adhered to and shall 
not be waived or modified, except upon the happening of some 
extraordinary emergency or unusual circumstance which could 
not be anticipated at the time of making such apportionment.” 
The provision requiring waivers and modifications to be reported 
to Congress, together with the reasons therefor, was of course 
retained. Various verbal improvements were also made, so that 
the act as finally adopted read as shown in the note.^* 

14, “No Executive Department or other Government establishment of the 
United States shall expend, in any one fiscal year, any sum in excess of appro- 
priations made by Congress for that fiscal year, or involve the Government in 
any contract or other obligation for the future payment of money in excess of 
such appropriations unless such contract or obligation is authorized by law. 
Nor shall any Department or any officer of the Government accept v'oluntary 
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Supplementing to a certain extent this law was a provision in- 
serted in the Legislative, Executive, and Judicial Appropriation 
Act of June 22, 1906, which enjoined the heads of departments 
and other officers authorized or required to make estimates for 
the public service to include in those estimates all sums required 
for the service of the year for which they were prepared; and 
which forbade them to submit special or additional estimates 
except 

to cany' out laws subsequently enacted, or when deemed imperatively 
necessary for the public service by the department in which they shall 
originate, in which case such special or additional estimate shall be 
accompanied by a full statement of its imperative necessity and 
reasons for its omission in the annual estimates.’" 

It had been customary for the departments to send in their esti- 
mates piecemeal, as they happened to be ready, and to claim new 
appropriations on the grounds that they had new estimates.*® 

For a time the new-modeled Anti-Deficiency Act appears to 

service for the Government or employ personal service in excess of that author- 
ized by law, except in cases of sudden emergency involving the loss of human 
life or the destruction of property. All appropriations made for contingent ex- 
penses or other general purposes, except appropriations made in fulhllment of 
contract obligations expressly authorized by law. or for objects required or 
authorized by law without reference to the amounts annually appropriated 
therefor, shall, on or before the beginning of each fiscal year, be so apportioned 
by monthly or other allotments as to prevent expenditures in one portion of 
the year which may necessitate deficiency or additional appropriations to com- 
plete the service of the fiscal year for which said appropriations are made; and 
all such apportionments «hall be adhered to and shall not be waived or modified 
except upon the happening of some extraordinary emergency or unusual circum- 
stance which could not he anticipated at the time of making such apportion- 
ment, but this provision shall not apply to the contingent appropriations of the 
Senate or House of Representatives; and in case said apportionments arc waived 
or modified as herein provided, the same shall be waived or modified in writing 
by the head of such Executive Department or other Government establishment 
having control of the expenditure, and the reasons therefor shall he fully set 
forth in each particular case and communicated to Congress in connection with 
estimates for any additional appropriations required on account thereof. Any 
person violating any provision of this section shall be summarily removed from 
office and may also be punished by a fine of not less than one hundred dollars 
or by imprisonment for not less than one month.” 34 Stat. 4Q. 

15. Ihid.f 449. 16. 40 Cong, Rec., 9786 (Senator Hale). 
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have operated successfully. Representative Tawney in 1909 
spoke of its ''gratifying operation” and stated that “coercive ap- 
propriations” were no longer extorted from Congress two 
years later in his farewell speech to the House of Representatives 
(March 4, 1 9 1 1 ) he declared ; 

Until six years ago deficiencies were so general as to apply to practi- 
cally every branch of the public service, and represented a considerable 
percentage of the original appropriations granted. Administrative 
officers did not hesitate to embark at the beginning of the fiscal year 
on a scale of annual expenditure fixed according to their own judg- 
ment and estimate of the needs of the public service, without refer- 
ence to the amount appropriated by Congress for the year’s service. 

The certainty of a jail sentence, coupled with a fine, has effec- 
tually set at rest this system of “coercive deficiencies.'’ 

While Congress was thus seeking to restore executive respect 
for its appropriation laws, it was proceeding also toward greater 
and greater detail in those laws themselves. Distrustful of the 
administration, it sought to leave as little as possible to executive 
decision. “In most cases,” says a contemporary report of high 
authority, 

appropriations are made for the use of a particular service or the 
cariylng on of a specific activity, and the act of appropriation sets 
forth the peri^onnel which may be employed, the amount which may 
be expended for different classes of materials, supplies, and other ob- 
jects of expenditure. This leaves little range for the exercise of ad- 
ministrative discretion.^-' 

All this was done by Congress months and sometimes years be- 
fore the expenditures were to be made. 

This practice of itemization, so little consonant with the proper 
principles of financial control, was first challenged by the great 
Commission appointed by President Taft to report on the need 
for a national budget. After describing the nature of the practice 

17. 43 Cong. Rec., 3834. 

18. 46 Cong. Rec., 234 (Appendix). 

19. President Taft’s Commission on Economy and Efficiency, The Need for a 
National Budget. 62d Cong., 2d sess., H.Doc. 834, pp. 72-73. 
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and commenting on the tendency to pursue it further and further, 
the Commission on Economy and Efficiency proceeded to its de< 
nunciation. By depriving the government of the benefits of ex- 
ecutive judgment, itemization operated to produce inefficiency 
and waste: 

It does not make for economy and efficiency; it relieves the head of 
the service from responsibility in planning work and in making pur- 
chases; in many instances it forces him to purchase things not best 
adapted to use — forces him to purchase things at a higher price than 
is necessary, because he has not the power to do what his judgment 
dictates in the conduct of the business in hand. In other words, judg- 
ments which can be made wisely only at the time that a specific thing 
is to be done are attempted to be made by a Congress composed of 
hundreds of Members from six months to a year and a half before- 
hand on the recommendation of a committee which at most can have 
but a limited experience or fund of information as a basis for their 
thinking. As a result of established legislative policy the Government 
is thereby robbed to an extent of the benefit of well-trained technical 
service and of the exercise of official discretion — this on the theory 
that its officers are not to be trusted with the use of public funds, and 
therefore not to be held responsible for the exercise of judgment in 
the execution of the details of the business.-" 

These drawbacks were serious enough, but in all probability the 
practice of itemization was also at variance with the general the- 
ory underlying the Constitution which makes Congress respon- 
sible for determining policies involving the expenditure of money 
and the Executive responsible for executing them: 

The legislative branch has not only assumed to settle questions of 
policy but also, through appropriations and minuteness of detail in 
organic law, has deprived the executive branch (the administration) 
of the exercise of discretion with respect to a large part of the public 
business. While the purpose has been to prevent the misuse of power, 
the effect has been to relieve administrative officers of responsibility 
for waste and inefficiency in the service. The underlying motive which 
has transformed monarchical to constitutional forms of government 
has been to make the executive branch responsible. In this country 


20. Ibid. 
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monarchy, as a form, was overthrown by revolution. This having 
been accomplished, the legislative branch has proceeded on a theory 
which has operated to make the administration irresponsible — ^in 
other words, to defeat one of the primary purposes of the Constitu- 
tion. 

This tendency finds best illustration in legislation through which 
money grants are made.*^ 

What was the alternative? The views of the Commission on 
this point were extremely clear: 

Instead of seeking to control administration through depriving it of 
the exercise of discretion in the transaction of public business, the 
recommendation of the commission is that the Congress shall defi- 
nitely assign the duties which come properly within the scope of ad- 
ministrative responsibility and then shall prescribe such conditions 
and require such an accounting as will disclose promptly and ac- 
curately the results of the exercise of the executive discretion or in- 
discretion.-- 

The manner in which this general principle would affect ap- 
propriation control in particular was carefully explained: 

It is assumed that the estimates should be prepared in much greater 
detail than at present submitted, but that the items of appropriation 
will be much reduced in number: that appropriations will not go into 
detail further than to indicate the work to be done and the general 
character of expenditures authorized; that while expenditures and 
estimates will go into the greatest detail in showing what is the actual 
or prospective cost of things bought or to be bought, none of this class 
of items will appear in the appropriations; and that it will be left to 
the officer to determine the objects of expenditure to the purchase of 
which the funds will be applied.-® 

Views such as these were not confined to experts employed by 
the President. In Congress, too, some uneasiness manifested it- 
self as to the correctness of the currently accepted principles of 
financial control. In a remarkable speech delivered in the House 
of Representatives on February 28, 1913, Mr. Swagar Sherley, a 

2x. Ibid. See also p. 210. 22. Ibid., p. 221. 

23. Ibid., pp. 2X1-222. 
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leading Democratic member of the Committee on Appropria* 
tions, after outlining an ingenious plan for improving the budget 
both from the administrative and the legislative side, added these 
words: 

I believe we have to get away from the plan that I have advocated 
and that a great many others have advocated heretofore of detailed 
specifications and limitation upon every appropriation. If the gentle- 
man heard the first of my speech, he will recall that 1 said in sub- 
stance that we treat every executive officer as if he were a suspicious 
character, and he treats us as if we were a lot of numskulls who knew 
nothing about the needs of the service, and out of that mutual sus- 
picion comes half the trouble. Aside from the fundamental reason of 
absence of responsibility to us, one reason we have had to treat him 
as a suspicious character is because the form of making estimates and 
the form of reports of w’ork done did not give us information as to 
whether it was well done or not, and so, for fear it might not be well 
done, we have taken away discretion and tied his hands, whereas the 
real system ought to be to give to an administrative officer some dis- 
cretion and then require accountability.'^ 

Even the most superficial comparison will reveal the fundamen- 
tal identity of the views here set out and those urged by Presi- 
dent Taft’s Commission. 

It does not appear, however, that Congress acted upon these 
recommendations. Five years later, almost to the day, we find 
Representative Sherley, now Chairman of the Committee on Ap- 
propriations, repeating; 

The legislative end has undertaken to prevent what it thought would 
be abuses of power by constant limitations and by classifications and 
enumerations, so that our supply bills have become so detailed that 
the committees dealing with them and the Congress dealing with them 
spend days and weeks and months in consideration of details that 
ought not to concern Congress at all, because just to the extent that 
the Congress is forced to give its time annually to little details — the 
number of clerks, the salaries they shall be paid, and the internal 
organization of this bureau and that bureau — just to that extent will 


24 . 49 Cong. Rec., 4354 - 4355 . 
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it cease to have a voice in the great policies of the Government. And 
that is what has been happening for the past 40 years in America. 

More and more Congress spends hours and days of debate touch- 
ing clerks’ salaries and less and less touching the great policies of the 
Nation. If this body, the responsible representative body in a true 
democracy, is to have the power it ought to have, it must have time 
to deal with the big things and not the need of dealing with the small 
things.-® 

Sherley was speaking of the ordinary system of appropriating 
public moneys. We must now notice that during the war this sys- 
tem had been supplemented by another. 

25. 56 Cong. Rec., 2isg. 



CHAPTER VIII 


EFFECTS OF THE FIRST WORLD WAR: 
1917-1929 

E xtraordinary circumstances demand extraordinary 
measures. WTien the United States joined the war against 
i the Central Powers, no one knew — neither the Congress 
nor the Executive — what total expenditure would be needed or 
even what the main heads of that expenditure might be. To have 
attempted to set out in advance the detailed objects of expense 
and to estimate the precise amounts to be assigned to each would 
have been the merest folly; indeed, it would have been to defeat 
by delay the very object for which the appropriations were asked, 
namely, the vigorous prosecution of the war.* The Executive in- 
sisted and Congress recognized that much must be entrusted to 
the current judgment and discretion of administrative officers. 

The expedients adopted by Congress to give flexibility to ex- 
penditure were several. It made lump-sum appropriations; it au- 
thorized the departments to obligate the government in excess of 
appropriations; it permitted appropriations to be renewed or in- 
creased by reimbursement; it established revolving funds; and, 
what is even more remarkable, it allowed incorporated govern- 
ment bureaus to collect and disburse the public moneys with 
scarcely a reference to the Congressional appropriating power. 
Concerning each of these expedients it may be well to say a few 
words. 

Lump-sum appropriations were grants of authority to expend 
not more than specific sums for purposes set out in very general 
terms. By way of illustration we may consider an act of April 17, 
1917, which made, inter alia, the following appropriation; 

For the national security and defense, and for each and every purpose 
connected therewith, to be expended at the discretion of the President, 

I. 57 Cong. Rec., 2230 (Representative Sherley). 
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and to be immediately available and to remain available until De- 
cember thirty-first, nineteen hundred and seventeen, $100,000,000.* 

It will be observed that in this act Congress, dispensing for the 
time being with its complete powers of control, granted money 
in gross, descending into detail no further than to indicate the 
work to be done and the general character of the expenditures 
authorized and leaving to the President the responsibility of dis- 
tributing the money in the manner best calculated to meet the 
emergency. 

Authorizations to obligate the government in excess of appro- 
priations were incipient, or perhaps we should say inchoate, 
grants of money. Consider the provision in an act of November 4, 
1918, giving authority to the War Department “to enter into con- 
tracts or otherwise to incur obligations” for expenses incident to 
military engineer operations in the field “for not to exceed $200,- 
000,000 in addition to the appropriations herein and heretofore 
made.”® Clearly this was a pledge on the part of Congress to ap- 
propriate in the future, within the limits .set. for the defrayment 
of excess expenditure. 

Reimbursable appropriations were specific appropriations au- 
thorized by Congress to be augmented by departmental receipts. 
Take, for example, the Army Appropriation Act of July 9, 1918. 
This act, after authorizing the President through the head of any 
executive department to sell certain war supplies under certain 
conditions, provided ; 

that any moneys received by the United States as the proceeds of 
any such sale shall be deposited to the credit of that appropriation 
out of which was paid the cost to the Government of the property 
thus sold, and the same shall immediately become available for the 
purposes named in the original appropriation.* 

The effect of this provision, it will be observed, was to make spe- 
cific appropriations indefinite in amount by permitting the addi- 
tion to them of whatever moneys the Executive might choose or 
be able to derive from the sale of government property and sup- 
plies. 

2. 40 Stat. 28. 3. Ibid ., 1030. 4. Ibid ., 850. 
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Revolving funds were not very different in principle from re- 
imbursable appropriations. Employed mainly to finance activi- 
ties of a business nature, they were essentially grants of working 
capital accompanied by authority to reexpend the receipts of op- 
erations without the formality of reappropriation. As an example 
of such a fund we may take that created by the Federal Railroad 
Control Act of March 21, 1918; this act provided in part 

that the sum of $500,000,000 is hereby appropriated, out of any 
moneys in the Treasury not otherwise appropriated, which, together 
with any funds available from any operating income of said carriers 
[railroads, etc.], may be used by the President as a revolving fund 
for the purpose of paying the expenses of the Federal control. . . .® 

Plainly the effect of a revolving fund was to multiply the amount 
of the approftriation by the rate of turnover and so to render the 
gross sum available for expenditure not only indefinite but, inso- 
far as the rate of turnover could be controlled, subject to execu- 
tive rather than legislative determination." 

Incorporated government bureaus were what their title im- 
plies, administrative subdivisions of the Executive endowed with 
legal personality. Seven in number, they were, in the order of 
their establishment, the United States Shipping Board Emer- 
gency Fleet Corporation, the Food Administration Grain Cor- 
poration, the War Finance Corporation, the United States Hous- 
ing Corporation, the United States Sugar Equalization Board, 
the United States Spruce Production Corporation, and the War 
Trade Board of United States Russian Bureau, Inc.‘ All were 
created between April, 1917, and November, 1918, that is to say, 
within a period of nineteen months; all had as their object the 
handling of some large and unusual activity of the Federal Gov- 
ernment; and all (with the temporary exception of the War Fi- 

5. Ibid., 4SS- 

6. Secretary Glass remarks: “The device of appropriatinj» for revolvinjj funds 
developed during the war, while that of providing for the reimbursement of ap- 
propriations is of long standing. They are essentially the same in principle.’^ Secre- 
tary of the Treasury, Annual Report, iqiq, p 126. 

7. See n. 18 for a discussion of the previously existing Panama Railroad 
Company and Alaska Railroad. 
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nance Corporation) went into liquidation soon after the termina- 
tion of the war. 

These corporations, it cannot be too often insisted, were 
neither autonomous nor semi-autonomous companies but were 
government bureaus in corporate dress. They were arms, not in- 
struments, of the Federal Government.” Consider, for example, 
the Fleet Corporation. It was a mere administrative adjunct of 
the Shipping Board. “It was officered,” says the Supreme Court, 
“by commissioners of the Shipping Board and their nominees, 
and was but an operating agency of that Board.”" In like manner 
the Grain Corporation was a subsidiary of the Food Administra- 
tion. This was made perfectly clear by INIr. Julius S. Barnes, its 
president, in an address to the Conference of Representatives of 
the Grain Trade in August, 1917. 

It i.s the express desire of Mr. Hoover that the Grain Corjioration 
be rccofrnized and treated and spoken of only as the agency of the 
Food Administration itself. We want to get over to the people the 
idea that the Grain ('orporation is not in the ordinary sense a corpora- 
tion, a commercial corporation, but it simply means the agency by 
which the Food Administration can perform this public service im- 
posed on them.”’ 

The War Finance Corporation was equally public though its 
board of directors seems to have enjoyed a greater degree of in- 
dependence than the boards of directors of the other corjtora- 
tions. It may best be described as a quasi-bureau of the Treasury 
Department. According to Secretary McAdoo, “the functions of 

S, Corporation* in whith all of the directors are public ' fficers are to be dis- 
tin|Tuishcd from corporations in width some of the directors are public ofiicers; 
still more are they to be distinguished from those in whose management the 
United States ha^^ no \oi(e at all (other than as a regulatory or supervisor}' 
authority). The corporations here under consideration were all of the first class — 
that is the justification for referring to them as incorporated government bu- 
reaus. They arc not to be confounded with such semi governmental corporations 
as the Federal Reserve Banks or the Federal Land Banks, nor with such private 
corporations as the national banks or the national farm-loan associations. 

g. 250 U.S., 252. 

10. Conference of Representatives of the Grain Trade, Washington, August 
IS, IQ17, Minutes, p* lo. 
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the corporation are intimately connected with Government fi- 
nance, and are therefore within the peculiar province of the 
Treasury Department.”” The Housing Corporation was a gov- 
ernment corporation created for the express purpose of taking 
over the more important powers and duties of an already existing 
government bureau, namely, the Bureau of Industrial Housing 
and Transportation in the Department of Labor. The organiza- 
tion and personnel of the two agencies — corporation and bureau 
— were identical; both were equally dominated by the Secretary 
of Labor. The status of the Sugar Equalization Board paralleled 
that of the Grain Corporation. In the words of Senator Gay it 
was “an arm of the Food Administration for the purpose of ad- 
ministering its affairs relative to sugar,’ The Spruce Produc- 
tion Corporation was merely a corporate reconstitution of the 
Spruce Production Division of the Bureau of Aircraft Produc- 
tion and, as such, was completely subordinated to the War De- 
partment. It was in a matter relating to this corporation that the 
Supreme Court wrote: 

This is not like the case of a corporation having its own purposes as 
well as those of the United States and interested in profit on its own 
account. The incorporation and formal erection of a new personality 
was only for the convenience of the United States to carry out its 
ends.^® 

As for the Russian Bureau, it is sufficient to note that its seven 
directors were members of the War Trade Board, that its officers 
were without exception members or employees of the War Trade 
Board, and that its president was chairman of the War Trade 
Board. 

To enter fully upon the reasons which persuaded Congress to 
prosecute its powers through these corporate instrumentalities 
would be needlessly digressive. A general explanation has been 
given by Secretary Glass: 

The particular advantage (which I should rather call menace in time of 

11. 6sth Cong., 2d sess., S.Rep. 2S6, p. 10. 

12. 59 Cong. Rec., 443. 

13. Clallam County v. United States, 263 U.S., 345. 
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peace) accruing to Government functions so organized, is the freedom 
which they enjoy in the expenditure of public money without the 
legal restrictions that the Congress has imposed with respect to the 
usual transactions of the Government. If these activities were sus- 
tained by specific appropriations and were required to withdraw their 
funds from the Treasury in the manner prescribed for other Govern- 
ment establishments with the same accountability both as to dis- 
bursements and receipts, there would be little or no ground for the 
corporate form of organization.’^ 

Without pursuing this interesting question further, we may 
turn directly to an examination of the freedom of these incorpo- 
rated bureaus from the ordinary forms of appropriation control. 
This freedom may be analyzed under a number of heads. 

In the first place the corporations did not have to go annually 
to Congress for funds. Their initial capital, their subsequent 
earnings (or losses), and their borrowings constituted a revolv- 
ing fund, available until exhausted. Even the subsequent appro- 
priations made to them for purposes other than the purchase of 
their capital stock took on a permanent character, becoming 
mere additions to their working capital." 

In the second place the funds available for expenditure by the 
corporations during any given year were flexible in amount. By 
turning over their capital several times during the year they 
could correspondingly enlarge their expenditures. And in time 
of need they could always borrow additional funds." 

14. Secretary of the Treasury, Annual Report, 1919, p. 129. 

15. This is shown by the manner of treating appropriations for the ser\'ice of 
the Fleet Corporation. 

16. For borrowing no special warrant of law was necessary*. Consider, for 
example, the curious modes of financing the activities of the Grain Corporation. 
In the summer of 1918 this agency found itself short of funds. The appropria- 
tion for the purchase of its capita stock was exhausted and the Food Control 
Act bad omitted to confer any borrowing power either on the President of the 
United States or on any agency created by him. In these circumstances it was 
decided that the corporation, as suck, had power to secure collateral loans in 
the same manner as any other business corporation. Such loans were accordingly 
sought and obtained, ^en this method of providing for its requirements was 
found to be exceedingly cumbersome, troublesome, and unsatisfactoiy, Mr. 
Hoover suggested borrowing from the Treasury of the United States through 
the War Finance Corporation; application was made and $25,000,000 was ob- 
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In the third place these same funds were flexible in distribu- 
tion; they were not governed by laws making specific appropria- 
tions but were available for any and every purpose within the 
general scope of the corporate authority. 

In the fourth place the disbursement of corporate moneys was 
not subject to any of the laws and regulations governing the dis- 
bursement of other public moneys. As Senator Warren said of 
the Housing Corporation: “They could spend more or less as 
they chose or do anything they saw fit.”'^ 

Government corporations, therefore, must be set down as the 
most latitudinary of the devices adopted by Congress to meet the 
war necessities of executive officers for financial flexibility. From 
an administrative point of view they were simply government 
bureaus financed by revolving funds and operating with the free- 
dom of ordinary business enterprises.’'^ 

tained at 6 per cent interest. This wa-' only five days’ average requirements of 
the Corporation and consequently its fmanual difhcultics remained acute. 
Finally, on October 31 the Corporation negotiated an advance sale of 100,000,- 
000 bushels of wheat to the Allies at a provisional price of S2 a bu^^hcl; on the 
basis of this contract the Corporation received the sum of 5^2 00 .000,000 from 
the British, French, and Italian governments, which in turn had obtained it as 
an advance from the United States Treasury. Thi*' transaction solved for the 
time being its financial problems. F. M. Surface, The Gtahi Trade During the 
World War (\ew York, 1028), chap XXII 

17. 58 Cong. Rec., 1002. 

18. Before leaving the subject of the war corporations a word should be said 
of the Panama Railroad Company, the model from which they were patterned. 
This, after the acquisition by the United States in 1004 and 100^ of its entire 
capital .stock, had been kept in corporate organization for what its directors 
described as “good business reasons,” but at the same time its management had 
been completely .subordinated to the United States This double object had been 
accomplished by the following proceeding: (i) The Sec»Ttary of War had quali- 
fied thirteen persons, including the seven members of the Isthmian Canal Com- 
mKsion, to .serve as directors by selling each of them one share of stock in the 
company; (2) the Secretary of War had nominated and elected these thirteen 
persons to the Board of Directors at the annual meeting of the stockholders 
(April IS, 1005) by the stock vote of the United State*^; (3I the Secretary of 
War had protected his authority by taking an option for the repurchase of the 
shares and by retaining physical possession of the ''totk certificate's, duly as- 
signed and transferred, as security. The effect of this operation had been to merge 
the management of the railroad with that of the canal and to bring it equally 
under the domination of the Secretarv of War. “So far as we can merge it,” 
explained Secretary Taft in 1906, “it is merged. The directors are the members 
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When the war was over, these devices, 2 & might have been ex- 
pected, came under considerable criticism both in and out of 
Congress. Representative Good, for example, was loud in his de- 
nunciation of lump-sum appropriations : 

Now that the war is over, I believe that Congress, one of the coordi- 
nate branches of the Government, should again commence to func- 
tion; that it should pass upon all demands; and that the House of 
Representatives, which is entrusted under the Constitution with 
originating all apj)ropriation bills, shall before it passes appropria- 
tion bills know the details not onlv with regard to the needs for which 
the appropriations are asked but the conditions under which the ap- 
propriations are to be expended. Now that the war is over, I am not 
willing to pass lump-sum appropriation bills to carry out objects, no 
matter how worthy, unless we understand all the facts. . . , 

I do not object to appropriating this money because it is granted 
to the President. I am opposed to approj^riating any lump sum, giving 
any individual, no matter who he is, full power and discretion over 

of the Canal Commis<.ion; the president of the railroad company i^ the Chair- 
man of the Commis.sion, and they both arc under my direction b> the order of 
the President; so that we try to make the management a.s completely one as 
possible. And yet, as I have already said, it is sometimes quite convenient to act 
in the name of the company rather than in the name of the Canal Commission; 
and we thus accompli‘;h thinirs that arc legal and proper, the authority of which 
might, perhaps, be questioned if \ve ailed as a commis^Mon." 50th Cong., .:d sess., 
S Doc. 401, p II In 1012 Congres'^ authorized the di^^^olution of the Isthmian 
Canal Commi<-Mon and in 1014 tne Pre^dent, by Executive Order, established a 
permanent organization under the name. The Panama Canal. But the two legal 
entities, the one a government department under the supervision of the Secretary 
of War, the other a New York corporation, remained indissolubly connected. Tlie 
Railroad was managed precistd\ as if it were a bureau of the Canal. It was a per- 
fect model for the w\'ir corporations 

Another corporation of the s;ime t\pe, also antedating the war coqiorations, 
is the Ala^ka Railroad purchased and (ompleted by the United States under 
authority contained in an act of March 12. 1014. The operation and control of 
this railroad have been placed bv Executive Order in the Secretary of the In- 
terior. Its governmental character is clearh indicated in an opinion of Attorney 
General Stone’s : 

“It is apparent . . . that the Alaska Railroad is not a common carrier subject 
to the provisions of the Interstate Commerce Act but is in fact an arm of the 
Federal Government, purchased and completed from public funds, and perform- 
ing a governmental function" ^4 Op, 2^0. While its legal status differs, for 
reasons which need not be entered into here, from that of the Panama Railroad 
Company, its administrative status is essentially the same 
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its ei^enditure. By the very nature of things, the President, because 
of his multitudinous duties, can not investigate the expenditure of 
such vast sums that have been entrusted to his care. He has been 
compelled to turn these matters over to subordinates and bureau 
chiefs. When the history of this war is written men will be shocked 
to learn how hundreds of millions of dollars were utterly wasted, and 
most of the waste came through lump-sum appropriations. Now that 
the war is over, we should profit by our experiences during the war 
and appropriate money only when we know all the facts for which 
the appropriation is sought, and w'e should make detailed appropria- 
tion in a manner so that the fund can not be spent for any other object 
than that for which it was expressly appropriated.^® 

The Secretary of the Treasury, Mr. Carter Glass, luminously 
fK)inted out the defects of reimbursable appropriations and re- 
volving funds. “By such appropriations,” he wrote in his 1919 
report, 

the revenues of the Government affected never became uncondition- 
ally available to meet general expenditures, but are appropriated 
automatically for special purposes without further control by the 
Congress and without new consideration of the merits of the addi- 
tional expenditure. These appropriations by their very nature tend 
to produce expenditures which, if considered anew, might not be 
authorized by the Congress. ... To appropriate receipts accruing 
to the Government in this manner for special purposes takes the 
money just as truly out of the Treasury as if directly appropriated 
in specific sums, but at the same time conceals the real extent of the 
appropriation involved. I feel very strongly that, in general, the re- 
ceipts of the Government should be covered into the Treasury un- 
conditionally without being affected by any special trust or purpose, 
and that, so far as may be, expenditures of the Government should 
be made pursuant to direct appropriation of the Congress.®® 

Nor did Secretary Glass ignore the subject of government cor- 
porations: 

19. 57 Cong. Rec., 1341. Even during the wax objections were sometimes made 
to carrying the principle of lump-sum appropriations to extremes. An interesting 
debate finds Representatives Fitzgerald, Sherley, and Gillett in agreement that 
Congress should not abdicate its powers and appropriate wholly in the dark. 
SS Cong. Rec., iSS 3 -iSS 4 - 

20. Annual Report of the Secretary of the Treasury, rorg, p. ray. 
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These concerns become, primarily, ^lending agencies without the 
restrictions and obligations imposed by law upon Government estab- 
lishments or those imposed by invested capital upon private corpora- 
tions which are to be tested by profits earned. They stand alone, 
therefore, without tests or standards; without regulations or responsi- 
bility imposed by Government authority or by individual holders of 
their securities; and without other guaranty of integrity and efficiency 
than may be derived from the selection of their officers, who may be 
given an arbitrary power over their affairs. . . . Nothing promotes 
so rapidly an atmosphere of laxity as a removal of the legislative re- 
straints long and zealously imposed by the Congress with respect to 
appropriations from the public funds or a weakening of the estab- 
lished requirement that public moneys shall be deposited in the public 
treasury and withdrawn only in consequence of legislative authoriza- 
tion.®^ 

Imbued with the spirit of these criticisms, Congress began 
soon after the Armistice to diminish the scope of executive dis- 
cretion. It ceased appropriating in lump sums;®® it canceled ap- 
propriations and authorizations totaling many billions of dol- 
lars;®* it repealed that part of the Army Appropriation Act of 
July 9, 1918, which permitted the re-use of departmental re- 
ceipts;®* it placed the war corporations in liquidation, with the 
single exception of the War Finance Corporation, which was con- 
tinued in active life until January i, 1925, to aid in the task of 
reconstruction. 

One law demands particular notice as illustrating the new tem- 
per of Congress. By the Third Deficiency Appropriation Act, 
approved July ii, 1919, the United States Housing Corporation 
was ordered to cover its unexpended balances and its future 
revenues into the Treasury of the United States and ‘‘the proper 
authority” was directed to submit to Congress detailed estimates 
of appropriations for the Corporation’s expenses for the fiscal 

21. Ibid., pp. 130-131, 132. 

22. In 193s Senator Byrnes prepared a catalogue of acts giving the President 
power to expend lump sums. The last act on the list was dated February 15, 
1919, and was a grant of $100 millions to be used at the discretion of the Presi- 
dent as a revolving fund to relieve starvation in Europe. 79 Cong. Rec., 2073. 

23. As in the case of the “Sherley cut”; 40 Stat. 1169-1174. 

24. Ibid., 1173. 
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year ending June 30, 1920, and for each fiscal year thereafter.®* 
This provision of law destroyed the financial autonomy of the 
Corporation and made it as dependent on Congress for funds as 
any ordinary bureau. It was intended by Congress that this 
should be so. “We are following the plan,” Senator Warren ex- 
plained, “which I think the Senator [King] approves. Instead of 
having a revolving fund and allowing the use of left-over bal- 
ances, and so forth, the corporation officials are compelled to put 
their money into the Treasury, and we appropriate it out.”-" 

Congress after the war was much stricter than Congress dur- 
ing the war. But it would be a mistake to assume that it ever 
quite succeeded in restoring its prewar system of specific appro- 
priations. Loose methods of granting supplies had been begun as 
a matter of administrative necessity; they were continued, at 
first as a matter of political convenience, and later as a matter of 
habit. 

Consider the year 1920. \ new President was to be elected 
and the Congress was in political opposition to the old President. 
In these circumstances it seemed the part of political wisdom to 
pretend a legislative reduction of the executive estimates. .Ac- 
cordingly, Congress seemingly appropriated about a billion dol- 
lars less than it actually intended should be spent. The manner 
in which the expenditure was to be reconciled with the appro- 
priation was clearly described by Representative Byrnes of 
South Carolina during the next Congress. 

The explanation, of course, is that prior to the last election, in order 
to mislead the people as to the amount of money that was being 
appropriated, the Congre.ss departed from the settled j)olicy which 
had heretofore controlled its appropriating committees, and instead 
of appropriating directly for each department the amount of money 
the t'ongress thought was needed for its activities, resorted to a 
system of indirect appropriations authorizing the expenditure of 
money through reappropriations, revolving funds, and from the pro- 
ceeds of the sale of Government property.-* 

25. 41 Stat. ss-56. 

26. 58 Cong. Rec., 1950. Similar action was not taken with respect to the 
other war corporations, probably because it was felt that their functions were 
temporary and that they themselves would soon cease to exist. 

27. 61 Cong. Rec., 1596. 
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Political expediency is not, however, a full explanation of the 
continuance of those practices during the postwar period. Much 
weight must be given to habit, for even after the election of a 
Republican President in 1920 the “indefensible system” was 
continued. In spite of the warnings of the Secretary of the Treas- 
ury"** and the efforts of the Director of the Budget"*’ the Congress 
continued to appropriate for revolving funds and to permit the 
reimbursement of appropriations. In May, 1922, we find 
S. Parker Gilbert, Undersecretary of the Treasury, still hoping 
for the repeal or restriction of the “various outstanding authori- 
zations for revolving funds and other indirect appropriations, 
including perhaps some authorizations for the use of unexpended 
balances. And in Xovember of the same year we hear Repre- 
sentative Byrnes complaining that the system was still unre- 
formed. Presently interest in the question of revolving funds 
and reimbursable appropriations lapsed. They remained on the 
statute books as a legacy from the past to be entered upon when 
the need for them should again arise. 

In the matter of incorporating government bureaus Congress 
was more strict. Between the close of the war and the beginning 
of the depression only one purely governmental corporation was 
created. In 1924 the Inland and Coastwise Waterw'ays Service, 
a division of the War Department, was incorporated by act of 
Congress and renamed the Inland Waterways Corporation, its 
government and direction being entrusted to the Secretary of 
War.'- The primary object of this reform is easily ascertained. 
In his 1923 report to the Secretary of War. Colonel Ashburn, 
chief of the bureau, had stated with considerable elaboration 

28. “Reduction of appropriation^, moreover, will not of itself be effeaive to 
reduce expenditures unle^^ at the "ame lime Conjiress avoids or controK meas- 
ures which result in expenditure without an apparent appropriation. Reappro- 
priations of unexpended bal«lllce^, re\oI vine- fund appropriations and ajipropria- 
tions of receipts and other indetinite authorizations of expenditure have in the 
past been responsible for hundreds of millions of dollars of actual cash outpo ” 
Secretary Mellon to the Chairman of the Committee on Ways and Means, quoted 
by Representative Byrne*^, ibid 

2Q. Charles G, Dawes, The Ftr^t Year of the Budget of the United States, pp. 
29-30, 64, 110. 

30. Gilbert to Dawes, May 17, 1022; quoted by Dawes, op. at., p. 224. 

31, 63 Cong. Rer., 340. S2. 43 Stat 360 



x66 The Spending Power 

that he could not operate the facilities of the service as required 
by law, i.e., as if they were privately owned, so long as the service 
itself was subject to the hazards and delays of Congressional ap- 
propriations, both annual and deficiency;^’ and he had made 
much the same point to the House Committee on Interstate and 
Foreign Commerce in his testimony relative to the bill for creat- 
ing the corporation.®* That this view was accepted by the Com- 
mittee appears from its report: 

At present the Secretary of War is limited in his expenditures by the 
appropriations that are made for the barge-line service. He is not 
allowed by law to incur a deficit nor can he borrow money to meet 
current expenses even in case of an emergency. . . . It is for the 
purpose of getting away from these restrictions . . . that this bill is 
favorably reported by the committee with a recommendation that it 
pass.” 

The readiness of Congress to agree to this recommendation is 
perhaps partly to be explained by the representations of the 
Committee that the Corporation would enjoy only a limited life. 
If at the end of five years it had not demonstrated the feasibility 
of water transportation, its activities were to be discontinued; if 
on the other hand its operations were successful, its facilities 
were to be sold to private interests. 

While the system of specific appropriation was being modified 
under the pressure of war, the departments were putting new life 
into the system of coercive deficiencies. The appropriations for 
the ordinary services of the government being still too numerous 
in relation to the objects of expenditure to permit of good ad- 
ministration conjointly with a strict observance of the spirit of 
the law, the departments again resorted, or resorted more than 

33. Annual Report of ike Chief of the Inland and Coatwise Waterways Serv^ 
ice, 1923 (mimeograph), pp. 3, 10, 12. 

34. 68th Cong., ist sess. Hearings before the Committee on Interstate and 
Foreign Commerce on H.R. 6647, p. 102. 

35. 68th Cong., ist sess., H.Rep. 375, pp. 5-6. The matter omitted refers to 
the secondary advantage of escaping from the bureaucratic regulations govern- 
ing the receipt and disbursement of public moneys “which are often not in ac- 
cordance with plain business principles and necessity.” 
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usual, to the device of over-rapid expenditure.** As early as May, 
1919, Representative Good told his colleagues what they well 
knew, that the Anti-Deficiency Act was but little observed. In- 
directly he threatened the delinquent departments. 

Hereafter when departments come before the Committee on Appro- 
priations and ask for a deficiency they must show that they have scru- 
pulously observed the statute and have not set out at the beginning of 
the fiscal year to create an organization that will result in a deficiency 
and thus require large sums to meet the deficiency.®" 

A month later the subject was noticed in the Senate. Smoot and 
others denounced the departments and suggested that to stop the 
practice it would be necessary for Congress “at some time to have 
backbone enough to say not one dollar of deficiency will be ap- 
propriated.” Warren, however, had a truer view of the difficulties 
involved. 

Of course, the Congress can allow such amounts or not, as it may 
deem proper, but a disallowance means to take away that which be- 
longs to the servants of the Government and others who have earned 
the money for services or furnished commodities for which they 
should be paid.®'* 

By 1921 the Anti-Deficiency Act was a dead letter. Repre- 
sentative Blanton asserted that every single department of the 
government habitually violated the law^: 

Every department during the last four years has exceeded the appro- 
priations that Congress has seen fit to allow it for carrying on the 
work of its various bureaus. Every one of them exceeds the appro- 
priations, and it will be remembered that the late distinguished mi- 
nority leader, then the majority leader, our lamented friend. Champ 
Clark, called attention to the fact that, although Congress placed this 
criminal law upon the statute books, there had been no proceedings 

36. W. F. Willoughby, writing in ioi8 of the “present system of itemizing 
appropriations,” remarked that one of the results of this failure to give flexibility 
to its appropriation system is the extent to whirh resort kas to be had to de- 
ficiency appropriation acts. The Problem of a National Budget (New York. 
1918), p. S3. (Italics supplied.) 

37. S8 Cong. Rec., 403-404. 38- Ibid., 900. 
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under it, with no action taken against anyone; and he asked the dis- 
tinguished chairman of the Appropriations Committee [Mr. Good] 
why it was that they had not proceeded against some of these de- 
partment heads when they brought in big deficiency estimates and 
asked Congress to provide them. I will say to my good friend that 
the great trouble is this; The two departments that spend the most 
of the money, the War Department and the Navy Department, have 
a way of using sums that we appropriate for certain purposes, using 
them for other purposes for which Congress does not provide them, 
and for which Congress does not intend that the money shall be spent. 
Then they let deficiencies occur with respect to the pay of the men 
in the Army and Navy, knowing that Congress must provide the 
funds with which to pay these men.®® 

Representative Green expatiated on the theme that the depart- 
ment heads rather than Congress controlled expenditures. A 
loose practice begun and tolerated because of the war had been 
continued into time of peace: 

We got so accustomed to the law not being enforced during the war 
that department heads have since been violating it with impunity. 
The law forbidding the creation of deficiencies should be enforced, 
and if it is not strong enough to stop this pernicious practice, which 
has been costing the Government hundreds of millions of dollars 
every year, then there is no subject for which there is so much need 
of congressional action.^® 

Other Representatives furnished similar testimonies to the fact 
that coercive deficiencies were the order of the day.''^ 

From remarks in the Senate the same conclusion must be 
drawn. Senator Smoot declared that while the departments might 
properly incur deficiencies in emergency matters they had con- 
strued an emergency matter to mean the payment of employees 
in an ordinary bureau or division of the government. “There is 
nothing left of the law,” he continued. “With the construction 
that has been placed upon it, we might just as well repeal it as to 
have it on the statute books.”*® Senator King took the same view : 

39. 61 Cong. Rec.f 996. 40. Ibid., 1077. 

41. E.g., Temple and Warren, ibid., 1858, 2088. 

42. Ibid., 661. 
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There must be some plan adopted to prevent the Government from 
being committed by officials not authorized so to do to the payments 
of hundreds of millions of dollars. These obligations are incurred, 
and then the departments complacently send in their bill and demand 
that Congress legalize their illegal acts.*® 

These statements were inspired by the fact that there were al- 
ready (April 26) applications for deficiency appropriations to 
the amount of $330,000,000 pending before the Committee on 
Appropriations, and by the expectation that these applications 
would be nearly $500,000,000 by June 30, the last day of the 
fiscal year. 

During the debates on the Budget and Accounting bill the 
hope was frequently expressed that that bill, when enacted, 
would put an end to deficiencies, coercive or otherwise. The 
strengthening of the budget sy.stem and the reconstitution of the 
accounting offices, together with a reform of the rules of the 
House dealing with the manner of handling appropriation bills,** 
were counted on to correct the evils of the past. “We have found 
during the last Congress,” said Representative Temple, 

that the spending agencies have very largely overrun the amounts 
given to them, intrusted to them to be expended. Heads of depart- 
ments aj)pointed since the 4th of March are not responsible for what 
was done by their predecessors, but they come to us and tell us that 
they are in trouble. Rather than paralyze the Government, we make 
deficiency appropriations. In my judgment, there will be a great deal 
less of that under the new system. We shall have better-prepared 
estimates. We shall have a more carefully thought-out program for 
the year’s work, because the President will now h.ave in the budget 
bureau the machinery which will enable him to perform the duties 
imposed upon him by the Constitution. We shall have more careful 
supeiA’ision of the expenditures, because of the work of the Comp- 
troller, and I believe, under the new rules of the House, adopted a 

43. Ibid., 662, W. F. Willoughby tells us that apparently the penal provisions 
of the Anti-Deficiency Act were never invoked nor did the departments even 
open up any systematic system of allotment accounts in compliance with its 
provisions. The National Budget System (Baltimore, 1027^ p. 100. 

■44. The appropriation committees had in 1020 been reintegrated. 
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year ago, we ^11 have a better handling of the appropriation bills 
than under the old system.** 

The Budget and Accounting Act of 1921 did not, however, 
contain any provisions especially designed to prevent deficien- 
cies.*® It merely transferred to the President certain responsibili- 
ties formerly placed upon the department heads and the Secre- 
tary of the Treasury. An act of June 22, 1906, previously re- 
ferred to, had enjoined the department heads to include in their 
regular estimates all sums needed for the service of the fiscal 
year and had forbidden them to submit supplemental estimates 
except to carry out laws subsequently enacted or in cases of im- 
perative necessity; in cases of imperative necessity the depart- 
ment heads were to accompany their requests with a full explana- 
tion of the circumstances and a statement of the reasons for 
omitting the items from the annual estimates.*' In 1916 this act 
had been supplemented by another forbidding the Secretary of 
the Treasury to transmit to Congress estimates not conforming 

45. bi Cong, Rec,, 1858. Cf. the remarks of Representatives Andrews and Good, 
ibid., 906, IDOO. Representative Green was almost alone in suggesting that the bill 
“will not hold down the department heads; it will not prevent them from going 
ahead with expenditures which necessitate deficiency appropriations, nor will it 
strengthen the laws which now forbid the creation ot deficiencies. Those laws 
appear to be insufficient, but if we are to have any real economy these matters 
must be controlled by this House.*' Ibid., 1076. 

46. Unless Section 312 (c) be considered such. This provided that “the Comp- 
troller General shall specially report to Congress every expenditure or contract 
made by any department or establishment in any year in violation of law.” As 
originally proposed by Representative Graliam on October 21, 1Q19, the section 
required the Comptroller General specially to report to the Congress “every 
expenditure or contract made by any head of a department in any year in excess 
of the appropriation to such department and in violation of law.” Graham’s 
declared object was to bring promptly to light every infraction of the anli- 
deficiency law, “so that Congress may take notice of it and act upon it or pass 
it by, as it deems proper.” The Senate incorporated the amendment in its pro- 
posed substitute for the Good bill, but changed the wording to apply to expendi- 
tures and contracts made by disbursing officers. The language finally adopted 
was that agreed on by the Conference Committee, which vouchsafed no ex- 
planation of the change. Whether or not it was intended to prevent deficiencies 
is a question of small importance; on the failure of the Comptroller General to 
implement the law, see p. 272 n. 

47. 34 Stat. 448. 
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with these provisions.** The Budget and Accounting Act of 192 1 
superseded these laws. It provided that “the President from time 
to time may transmit to Congress supplemental or deficiency 
estimates for such appropriations or expenditures as in his judg- 
ment (i) are necessary on account of laws enacted after the 
transmission of the Budget, or ( 2 ) are otherwise in the public in- 
terest”; and required him to accompany such estimates with an 
explanation of their necessity, including the reasons for their 
omission from the budget. 

It does not appear that the new budget system did in fact 
cure the abuse of deficiencies. It is true that many efforts were 
made to that end. An Executive Order issued early in President 
Harding’s administration “discountenanced” deficiencies.*® The 
first budget regulations extended the practice of setting up gen- 
eral reserves of appropriations from the War Department to all 
departments.®® Treasury Department circular issued Decem- 
ber 21, 1921, required that the Budget Bureau, and through it 
the President, be notified of the apportionments and waivers of 
apportionment made by the departments.” But these efforts were 
not wholly successful. From 1923 to 1926 inclusive there is said 
to have been a marked reduction in the number and amount of 
deficiency estimates,®* but in 1927 we find Senator McKellar, in 
language reminiscent of 1921, calling attention to the remark- 
able growth of deficiencies and declaring that “so long as the de- 
partment officials know they can run to Congress for a deficiency 
bill they will abuse the system.”’’® In 1929 A. E. Buck, a leading 
authority on budgetary matters, remarked that, although the 
operation of the budget system had tended to reduce deficiency 
appropriations, they were by no means eliminated.®* And in a 
later work the same waiter stated: 

48. 39 Stat. 830. 4Q. Harding quoted by Dawes, op. cit., p. 109. 

50. Dawes, pp. 22-23. preexisting system in the War Department see 

the evidence of General Lord before the Select Committee of the House on the 
Budget. National Budget System ^ p. 262. 

51. Dawes, op. cit., pp. 150-160. 

52. Annual Reports of the Director of the Budget, 1923, p. 27; 1924, p. 26; 
192s, p. 10; 1926, p. II. 

53. 68 Cong. Rec., 2367. 

54. A. E. Buck, Public Budgeting (New York, 1929), P- 487- Cf. p. 394- 



1 72 The Spending Power 

The budget and accounting act of 1931 also failed to meet the situa- 
tion, so deficiency appropriations are still a problem. The departments 
and establishments find ways of incurring expenditure obligations 
which later necessitate their asking Congress for such appropriations. 
As a rule, Congress cannot, or does not, refuse to grant them, regard- 
less of the effect they may have on budgetary balance. At times this 
practice reaches a dangerous point. During the fiscal year 1930-1931, 
for example, the aggregate deficiency appropriations reached 10 per 
cent of the total national budget for that year.'’® 

During the hearings on the national budget system held in 
1919, the question of how far the principle of specific appropria- 
tion should be pushed in practice was considered on several oc- 
casions. The opinion was widely expressed that Congress, per- 
haps by necessity.' " had proceeded to inconvenient extremes and 
that it would be wiser to allow the departments greater freedom. 
Three plans of reform were put forward which, though they came 
to nothing, deserve our attention. The first was a proposal to 
create a consolidated fund for contingencies. The second was a 
recommendation that, under certain conditions, transfers be al- 
lowed between appropriations. The third was a suggestion that 
the number of appropriations be reduced. 

Governor Philipp of Wisconsin stood sponsor to the first plan. 
In a paper which he sent to the Chairman of the Select Commit- 
tee on the Budget he outlined a reform which he had instituted in 
his own state and which, he declared, had saved the state large 

55, A. E. Buck, The Budget in Governments of Today (New York, IQ34), p. 
222. The figures must be understood to include supplemental appropriations as 
well as true deficiencies. 

56. It is sometimes difficult to know whether an argument is put forward 
for logical or psychological reasons, whether it is intended to inform or to pla- 
cate the hearers. That itemization was, under existing circumstances, a necessary 
evil was asserted by W. F. Willoughby, before a committee of Congress : 

think the practice that has grown up in Congress of itemized appropriations 
in a great many cases has been due to the fact that that was the only method 
that Congress had of control. I think it is the function of Congress to control. 
But on account of our faulty system of estimates, our system of accounting, and 
on account of the fact that Congress does not get the information before it in 
a way to enable it to exercise control, it has adopted the policy of itemization 
as the only way in which they can control administrative officers.” 

National Budget System^ Hearings before the Select Committee on the Budget, 
House of Representatives, 66th Cong., ist sess., p. 65. 
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sums of money. This was, in brief, to make no appropriations for 
contingencies to the several departments but to appropriate an 
unlimited sum for contingencies to a board consisting of the 
Governor, the Secretary of State, and the State Treasurer: 

It was the custom in Wisconsin, and no doubt it is in many States 
today, to give each department of government a contingent appro- 
priation. The purpose was to give a sum of money to each department 
of the State with which it might meet any emergency that might arise 
that could not be foreseen by the legislature at the time the general 
appropriation was made. . . . 

I regarded this system as an invitation for ('xtravagance and caused 
the legislature of this State to create an emererency board, consisting 
of the governor, the secretary of state, and the state treasurer, to 
which was appropriated a sum sufficient, which in this State means a 
sum without limit Instead of making contingent appropriations to 
the departments, authority was given to the emergency board to pro- 
vide any department of state that found its operation account in- 
sufficient with the necessary funds to carry on its operation until the 
next appropriation was available. The monc\ that is necessaiy can 
be secured from the emergency board onlv after a hearing, at which 
it must be shown that the emergency actually exists.'' 

Of the second plan the principal backer w'as Franklin D. 
Roosevelt, the Assistant Secretary of the Navy. It was his opin- 
ion that transfers of appropriations within a department should 
be permitted subject to the necessity of the department head’s 
obtaining the approval in each instance of a committee of Con- 
gress : 

Now, in any budget system which is instituted, I believe there should 
be some provision by which we could transfer money from one appro- 
priation to another in the same bill, perhaps with the approval of a 
committee of some kind in Congress, but without the necessity of 
getting definite legislative congressional action by both Houses That 
takes too long. ... I would not give authority to the Secretary' of 

S7. Extract from the address delivered by Gov. Emanuel L. Philipp of Wis- 
consin, at the session of the National Conference of State Purchasing Agents of 
the United States, held at Madison, August 27, 28, igio- National Budget Sys- 
tem, p. 728. 
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the Navy or the Secretary of Agriculture to transfer funds all alone. 
I would require him to come up to some joint committee of Congress 
and get authority before he made the transfer; but I would not re- 
quire him to come to both Houses and get congressional authority.®® 

For the scheme of consolidating appropriations there were 
many advocates. W. F. Willoughby, for example, thought that 
“it would be very desirable to appropriate under more general 
heads.”®® Samuel McCune Lindsay expounded the evils of a 
segregated budget by reference to the experiences of the State of 
New York.®® Comptroller Warwick expressed the hope that the 
time would come when “estimates and appropriations would be 
in less detail than they are now.”®’ Swagar Sherley remarked that 
“all of your detail does nothing except to force Congress into a 
consideration of little things that are beneath its dignity.”®- And 
Franklin D. Roosevelt advocated that the appropriations for 
each bureau be consolidated under one lump sum, based on the 
detailed estimates.*’® It was represented by many witnesses that 
the reform of the budget system would permit such consolida- 
tions to be made without diminishing in the slightest degree the 
control of Congress over expenditure. According to one of them: 

I believe one of the greatest advantages that is going to come from a 
budget system is that it is going to give Congress another method of 
control other than that of itemization. If they have this system of 
accounting and the whole technique of the budget before them they 
will get it into such shape that they will control it without specify- 
ing to the extent to which they do now. Now, take your lump sum 

appropriations, where you grant the appropriation in a lump, my 
experience is that in every case it is abused by the administration. If 
you provided for a system where the lump sum appropriation had to 
be accounted for under certain heads and the original estimate would 
have to be accompained by a detailed statement of supporting data 
as to the personnel they expected to employ and how they expected to 
expend the money, then the committee on accounts would come in 

S8. Ibid., pp. 6so, 6S3. Sg. Ibid., p. 64. 

60. Ibid., p. 175. 61. Ibid., p. 257. 

62. Ibid., p. 397. 

63. “Memorandum for Mr. Roosevelt re Budget” by Commander G. P. Auld 
of the Supply Corps, ibid., p. 676. See also p. 666. 
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awl see how they lived up to it. If Congress had that machinery I 
think they would be in a better position to appropriate under more 
general heads, although keeping the accounts just as rigid as they are 
now. Then, instead of the committee bothering itself as to what 
should be the salary of the keeper of a vaccine .jtation, it could con- 
centrate itself on the really important features of the appropriation.** 

Of these three plans only the last seems to have received seri- 
ous consideration in Congress. The f rst, perhaps because it was 
presented in absentia, perhaps because it proposed to create an 
unlimited fund, was not brought to public discussion; the sec- 
ond was dismissed with the comment that it would be “a very 
unwise policy.”®" But the third attracted considerable attention. 
Representative French, for example, in a set speech delivered 
October 18, 1919, in favor of H.R. 9783, the Budget and Ac- 
counting bill, wholly endorsed the remarks of those advocating 
consolidated appropriations and intimated that consolidations 
would follow the passage of the bill."''' Lump-sum appropriations, 
he said, were in theory superior to itemized appropriations: 

Ordinary business economies could be practiced in purchasing sup- 
plies and in employing help. Employees could be readily shifted from 
one department to another as work was heavy or light. An $i.8oo 
clerk could alternate between two offices and handle the work ad- 
mirably under a lump-sum arrangement, while under an itemized 
arrangement two clerks at 1.800 each would be employed oftentimes 
and each do about half work. And so in other w’ays that a business 
man would devise. 

Unfortunately experience had demonstrated that the lum[>-sum 
system would not be faithfully executed by all the bureau chiefs; 

Favoritism is shown; unequal and even widely different compensation 
for the same work is paid; ambitious heads of divisions overreach in 
extending the activities under them beyond all bounds; these and 
other evils make dissatisfaction among employees and among division 

64. Willoup;hby, ibid., p. 65. 

65. Representative Madden, ibid , p. tbo. See also the remarks of Representa- 
tive Gamer, p. 653. 

66. s8 Cong. Rtc., 7101. 
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heads. In ^ite of economies that are disclosed under faithful heads 
of divisions, the extravagances and overreaching ambitions of un- 
faithful heads neutralize all good and produce an exceedingly large 
balance of wrong. To correct these wrongs and protect the public, 
Congress has been compelled to itemize in large degree the matters 
for which funds shall be spent. 

The solution of the difficulty was to be found in the proposed 
budget system. When the bill before Congress was enacted into 
law it might be possible to extend “the lump-sum appropriations 
idea . . . , the good being attained and the evils eliminated. The 
comptroller general would be the first to discover abuses, and the 
budget bureau would have a second check.” 

It is perhaps in the light of such arguments as these that we 
are to understand Section 205 in the Budget and .Accounting Act 
as finally passed. This authorized the President to transmit to 
Congress for the fiscal year ending June 30, 1923, an alternative 
budget “prepared in such form and amounts and according to 
such system of classification and itemization as is, in his opinion, 
most appropriate.”'*^ 

It was not, however, in connection with the Budget and Ac- 
counting Act, 1921, that any improvement was made in the di- 
rection of consolidated appropriations."’ The act to be noticed in 
this regard was the Classification Act of 1923.' ' This law, ap- 
proved by the President March 4, 1923, but not to go into effect 
until July i, 1924, divided the departmental activities into serv- 
ices and grades based on the duties and responsibilities of the 
work; established a Personnel Classification Board to allocate 
civilian employees in the District of Columbia to the proper 
classes; and assigned to each grade a schedule of pay rates. The 
object of the law was to establish a system of equal pay for equal 
work and, more generally, to make duties and responsibilities, 
rather than favor and chance, the basis of remuneration. 

67. 42 Stat. 21. (Italics supplied.) 

68. Section 205 was employed in actuality not to bring about a reduction in 
the number of appropriations but to redistribute the contents of the several 
appropriation bills. Dawes, op. cit., 5 n. 

69. 42 Stat. 1488. 
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The first appropriation bills to be considered by the Commit- 
tee on Appropriations after the passage of this act were those for 
the fiscal year beginning July i, 1924. Considerable study and 
thought were given by the Committee to the method to be pur- 
sued in making appropriations for salaries under the new law and 
finally it was decided to recommend appropriations by the lump- 
sum method. Representative Madden explained the matter to 
the House; 

The object has been from the start to do justice not only to the Treas- 
ury of the United .States but to the people who are employed by the 
United States, and it will result — the recommendation which we make 
will result — in eliminating from the appropriation acts specific appro- 
priations for specific services. That is, statutory salaries can no longer 
exist with any degree of safety under the act. We shall be compelled 
to appropriate in lump sums. If we do not appropriate in lump sums 
we will not permit the new law to function fairly the first year. Lump 
sums I have always objected to in the past. I have objected to them 
because the heads of departments had unlimited power to fix any 
salaries they pleased. But the situation is entirely changed by this 
classification act. The department heads no longer wdll have that 
authority. Salaries are fixed, and must be paid in accordance with 
the new law. They will be uniform.'” 

Though some members, especially Representative Blanton,’’ 
objected to this change of policy, the House and Senate agreed to 
it and passed the appropriation bills in the form suggested. The 
precedent then became custom. When in December, 1924, the 
first appropriation bill for the fiscal year 1926 was brought in. 
Representative Blanton denounced its form : 

When the attempt was first made in the last session to provide lump- 
sum appropriations in the appropriation bills for the present fiscal 
year I raised the question with the chairman of the Committee on 
Appropriations as to whether or not that was going to cease with the 
session that adjourned last June, and w'hether or not we could expect 
in succeeding years a return to the wise policy of having appropria- 
tions specified in particular in these bills. The gentleman indicated 


70 . 6s Cong. RfC., 7QI. 


71 . Ibid., 1163 . 
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that it was necessary last year beca\ise the new classification had not 
been worked out. That excuse does not exist now. There is no excuse 
whatever for a continuation of the lump-sum policy, and it ought not 
to be permitted to exist any longer.^* 

Representative Cramton, however, replied that the system was 
“a necessary adjunct, a necessary effect of the reclassification 
act.”^® Representative Byrns of Tennessee spoke to the same 
effect.^* And the Chairman of the Committee on Appropriations 
stated flatly: “It is impossible to make other than lump-sum ap- 
propriations under the classification law. There is but one rem- 
edy, and that is to repeal the law.”'® A year later, on the next 
batch of appropriation bills, Representative Blanton registered 
his “usual and annual protest against these vicious lump-sum 
appropriations,’”® and Representative Madden returned the 
same reply.” 

Apart from this single instance, however, the system of itemi- 
zation prevailed. During the ’twenties occasional suggestions 
were made that the number of appropriations be reduced, but 
these were not taken. The Comptroller General, for example, in 
his 1923 report, using the Navy Department and Indian Service 
as illustrations, declared that “due largely to the lack of any 
other effective control, it has been attempted to control expendi- 
tures by increasing the number of appropriations and by making 
appropriations for particular objects of expenditure in a manner 
which has little relation to effective control through a modern ac- 
counting system.’”® In his 1924 report he referred to “the exces- 

72. 66 Cong. Rec.j 155. For the basis of Blanton's grievance see Madden’s 
speech of January 10, 1924, which certainly in various phrases permits the in- 
ference drawn by Blanton; and see Byrns’s speech of January 31, 1024, in which 
he says: “I agree with the gentleman (Mr. Blanton) that after the reclassifica- 
tion becomes effective ... it will be possible, it seems to me, to present an 
appropriation bill that will indicate how many clerks in this grade and that 
class ^all be employed.” 65 Record, 1761. 

73. 66 Cong. Rec., ISS- 

74. Ibid., 970.- 75* Ibid. 

76. 67 Cong. Rec., 1361. 77. Ibid., 1363. 

78. Annual Report 0} the Comptroller General of the United States, 1923, p. 27. 
He said further : “In an attempt to control expenditures through detailed appro- 
priations, Congress has set up for the Indian Service something like 2,000 different 
appropriations. However, a considerable proportion of these are consolidated by 
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sive number of appropriations”^” and in his 1925 report he sug- 
gested that *‘the activities of the governmental establishments 
should be analyzed and the expenditures required carefully clas- 
sified, and the appropriation therefor should be for compara- 
tively large lump sums with such limitations as to the uses 
thereof as Congress may deem necessary.”®” It is uncertain, how- 
ever, whether the Comptroller General really intended that the 
discretionary authority of the departments should be increased. 
In his 1928 report he congratulates Congress that it had adopted 
his recommendations with respect to the National Park Service,®^ 
but an examination of the act to which he refers®^ reveals that 
the consolidation of appropriations was merely on the Treasury’s 
books; the National Park Service was required in its expendi- 
tures to follow subheads of appropriations as detailed as the 
previous appropriations. In his 1930 report he recommended 
that Congress give “legal sanction to the minute details given in 
the Budget” — a course which, had it been adopted, would have 
eliminated almost all departmental discretion in expenditure.®® 

the Treasury Department under one headini;. The methods used involve a multi- 
plicity of cash accounts and transactions by appropriations which tend only to 
confuse the real issues and accomplish no good purpose/’ 

79. Ibid , IQ24, p. 10. 80 Ibid , 1025, p. ii. 

81. Ibid , IQ28, p. 27. 82. 45 Stat. 233-238 

83. Annual Report of the Comptroller General of the United States, 1930, pp. 
14-15. ‘‘For the avoidance of administrative embarrassment** Mr. McCarl sug- 
gested that “it would be necessary to provide an interchangeable percentage of the 
amount appropriated under any particular item/’ 



CHAPTER IX 


EFFECTS OF THE GREAT DEPRESSION: 
1929-1941 

T he ’twenties were years of strictness in the history of 
the system of specific appropriations. By contrast the 
’thirties were years of looseness. Yet it would be a mis- 
take to treat the period of the depression as a sort of economic 
counterpart of the period of the war. All the latitudinary devices 
employed during the war were, it is true, revived during the de- 
pression; an even greater grant of authority — the right to trans- 
fer appropriations — was for a time conceded to the Executive; 
resort was had to coercive deficiencies. But nevertheless the free- 
dom of the Executive from Congressional control has been less 
complete in the later than in the earlier period. Though the legis- 
lation of the depression has given the Executive a wide and in- 
determinate liberty of action for the public good, much has been 
left in subordination to legal restraints and much that has been 
granted has subsequently been hedged about with limitations 
and restrictions. 

Let us begin with the renovation and reproduction of the de- 
vices employed during the war years to disembarrass emergency 
expenditure. Moneys have been voted in huge lump sums, revolv- 
ing funds have been set up, government corporations in unprece- 
dented numbers have been established. In 1929, for example, 
$500,000,000 was appropriated by Congress as a revolving fund 
for the purpose of making loans to cooperative associations of 
farmers and to stabilization corporations. While this particular 
program was superseded in 1933 by that of the Banks for Coop- 
eratives, other revolving funds for other purposes were later set 
up; for example, loans were made to railroads by the Public 
Works Administration through a similar machinery. As illustra- 
tions of lump-sum appropriations we may mention in particular 
the Emergency Relief Appropriation Acts of 1935, 1936, and 
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1937, by which nearly nine billion dollars was made available for 
relief and work relief to be used, with very few limitations, in the 
discretion and at the direction of the President. Or we may take 
the similar acts of 1938 and 1939 by which more than four billion 
dollars was appropriated directly to the several departments, 
permission being granted to increase the departmental appro- 
priations, if necessary, by transfers from the appropriation to 
the Work Projects Administration. Or we may cite the Public 
Works Administration Act of 1938 which in very general terms 
appropriated almost a billion dollars under three heads of ex- 
pense. The list of government agencies placed in corporate or- 
ganization since the beginning of the depression is long. Among 
the more important we may name, in the order of their estab- 
lishment, the Reconstruction Finance Corporation, the Regional 
Agricultural Credit Corporations, the Tennessee Valley Author- 
ity, the Home Owners’ Loan Corporation, the Federal Deposit 
Insurance Corporation, the Federal Surplus Commodities Cor- 
jjoration, the Commodity Credit Corporation, the Electric Home 
and Farm Authority, the Federal Farm Mortgage Corporation, 
the Export-Import Bank, the Federal Savings and Loan Insur- 
ance Corporation, the RFC Mortgage Company, the United 
States Housing Authority, and the Federal Crop Insurance Cor- 
poration. One or two of the^e agencies have been placed in liqui- 
dation, others will be placed in liquidation in the future, but still 
others are clearly intended to be permanent departments or bu- 
reaus of the government. This last fact should be remembered : it 
is what places the depression corporations in a different light 
from the war corporations; doubtless it is what has suggested to 
Congress and to the President that they should be brought under 
stricter control. 

In 1932 a grant of discretion unknown to the w’ar years but 
nevertheless with a very long history was made by Congress to 
the Executive. The circumstances were briefly these. The ap- 
propriations for the fiscal year 1933 had in a spirit of economy 
been severely and, it must be added, indiscriminately cut. The 
effect, as Congress soon realized, was to leave some bureaus 
“practically high and dry” and others “with more money than is 
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indispensably necessary for them to function.” It was feared 
that unless the situation were remedied there would be ‘'chaos in 
the departments” and that the efficiency of the government serv- 
ice would be destroyed. The statement of the difficulty suggested 
its solution: 

If cuts have been made injudiciously or if they have been made with- 
out reference to merit or if they have been made blindly, manifestly 
there must be in the hands of some one some degree of discretion to 
transfer these appropriations from one bureau to another to tempo- 
rarily tide them over until Congress can remedy the situation.' 

For this solution there was a current precedent. For twenty years 
past the Agricultural Appropriation Act had carried a proviso 
granting to the Secretary of Agriculture authority to use inter- 
changeably for fire protection and other unforeseen contingen- 
cies up to 10 per cent of the total amount appropriated for the 
maintenance and general administration of the national forests.® 
In the present instance appeal was made to this precedent, and 
on June 30, 1932, Congress, in the first economy act, made its 
grant of power: 

Sec. 317. Not to exceed 12 per centum of any appropriadon for an 
executive department or independent establishment, including the 
municipal government of the District of Columbia, for the fiscal year 
ending June 30, 1933, may be transferred, with the approval of the 
Director of the Budget (or, in the case of the War Department and 
Navy Department, with the approval of the President), to any other 
appropriation or appropriations under the same department or estab- 

1. 7S Cong. Rec., 9260 (Representative Williamson). 

2. The reason for this proviso was given by the committee which originally 
recommended it; “The allotments to the individual forests are based upon 
normal seasons and conditions; but it is impossible to forecast with accuracy 
the needs of each individual forest. Frequently unusual circumstances arise or 

abnormal seasons occur which make it unnecessary or unwise to expend on 
certain forests the amounts allotted to them. At the same time some other un- 
usual circumstance may increase the need for funds on other forests. It is there- 
fore necessary that the Secretary be allowed some latitude in expending the funds 
provided for the maintenance and protection of the forests.’’ 63d Cong., 3d sess., 
H.Rep. I2SS, p. 13. Other precedents might have been found in the Interior De- 
partment Appropriation Act with reference to the Reclamation Service and the 
National Park Service. 
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liahment, but no i^pn^riaticm shall be increased more than 15 per 
centum by such transfers.' 

The provision was not enacted without objection. Representa- 
tive Vinson of Georgia insisted that Congress was losing control 
of 1 5 per cent of the amount of money appropriated to each and 
every department of the government: 

If this provision stays in the bill, instead of being in the interest of 
economy, it is in the interest of extravagance, because no longer will 
Congress have the right to itemize the appropriations and say how 
each and every dollar shall be spent. We will confer upon these de- 
partments this right, which is a thing that the Navy Department and 
the War Department and every other department have been seeking 
for years — to say how the money shall be allocated instead of having 
it allocated by the Congress. 

Has the time now come when Congress no longer wants to exercise 
its right and its jurisdiction with respect to the distribution of the 
various appropriations? This is not in the interest of economy, but 
is in the interest of extravagance. 

Representative Byrns supported the same view of the provision: 

I have felt very keenly about this section, because I know that the 
departments of this Government for many years have wanted to do 
this very thing — to secure interchangeable control of at least a portion 
of the appropriation. . . . 

I am opposed to letting the heads of departments and the Director of 
the Budget legislate with reference to these appropriations. We car- 
ried on the War involving billions of dollars, and no such interchange- 
ability was undertaken or placed into law. 

On the other side it could only be argued that no other course 
was possible in practice: 

I wish [said Representative Williamson] you would look at the situa- 
tion as it actually exists. The Senate has made a lo per cent flat re- 
duction in many appropriations, and has done so more or less blindly. 
This has left some bureaus practically high and dr^^ It has left other 
bureaus with more money than is indispensably necessary for them 


3. 47 Stat. 41 1. 
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to function. The only way the matter can be handled and adjusted 
upon a sensible and businesslike basis is to allow some transfer of 
appropriations, and leave it in the discretion of the head of the de- 
partment. Unless this is done, we are going to have chaos in the de- 
partments and the efficiency of the Government service will be 
destroyed. 

Representative Ramseyer made the same point: 

This is emergency legislation; it is for one year only; and it is to 
enable the departments to function, to meet situations such as was 
created in the Interior Department appropriations when this Congress 
cut the appropriation flat lo per cent without designating what ac- 
tivities in that department were to be affected, and unless the heads 
of departments, with the approval of the Director of the Budget, 
have a right to make some transfers, some functions of government 
may break down altogether. 

The victory of Messrs. Williamson and Ramseyer in this de- 
bate is possibly to be attributed in part to the fact that, ‘‘out of 
an abundance of caution” the committee reporting the bill had 
written in a proviso (which was adopted by Congress) that a 
statement of all transfers made under the section should be in- 
cluded in the budget for 1935 and a statement of all actual and 
contemplated transfers in the budget for 1934. 

The transfer authority thus granted to the Executive was re- 
newed by Congress for the fiscal years 1934 and 1935 with one 
partial exception. By an act to maintain the credit of the United 
States, approved March 20, 1933, Section 317 was amended to 
forbid transfers from appropriations for public works to appro- 
priations for personnel unless the personnel was required for 
public works. The interpretation of the Director of the Budget 
(or, in the case of the Navy and War Departments, of the Presi- 
dent) was made conclusive as to the definition of public works. 

Since 1935 this general power of transfer has not been re- 
newed. The explanation of its discontinuance was given by the 
Committee on Appropriations in its report on the Second De- 
ficiency Appropriation bill, fiscal year 1935, as follows: 

While there is no doubt that such authority is a convenience to the 
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departments and establishments at times when Congress is not ac- 
cessible to pass upon the need for funds for purposes which may be 
considered pressing, it cannot be denied that the authority to augment 
one appropriation from another is permission to expend funds which 
otherwise might not be expended without that authority. The Com- 
mittee has therefore abandoned section 317 of the original economy 
act and whatever authority for transfer of funds will exist in the fiscal 
year 1936 will be such as is provided by other law.* 

In the matter of consolidating the heads of appropriation Con- 
gress, except in its grants for emergency purposes, has taken a 
very rigid position. An incident which occurred in 1934 exhibits 
its attitude. In that year Senator Hayden, with the knowledge 
and approval of the Budget Bureau, persuaded the Senate to 
adopt an amendment to the permanent appropriation repeal bill 
which read as follows : 

In addition to the regular estimates the President is authorized to 
submit to the Congress, for the fiscal years 1936 and 1937, in the 
annual budget for any department, independent establishment, 
bureau or office, estimates of appropriations in alternate form when- 
ever in his judgment such action would result in greater economy 
and efficiency in the control and use of public funds.’ 

The object of the provision was to permit the Budget Bureau to 
bring before the House some concrete recommendations looking 
toward the diminution of the number of appropriations. In the 
House of Representatives, however, the amendment was met 
with a blast of denunciation. Representative Hastings said; 

This is the most dangerous plan that has ever been presented to Con- 
gress in the 18 years that I have seen service here. It practically seeks 
to destroy the legislative will of Congress as to all appropriations. 
... If the plan is adopted the Committee on -Appropriations may 

4. 74th Cong., ist sess., H.Rcp. 1261, p. 231. The Committee added: “In a 
few instances transfer authority up to lo per cent exists between appropriations 
of a bureau. No jjeneral transfer authority exists for any entire department. 
Wherever in the past the circumstances in any particular bureau have been such 
as to justify the need for such a provision it has usually been considered in con- 
nection with the regular annual bill providing for the specific bureau."’ 

5. 78 Cong. Rec.f 11121. It was said in the House that the amendment was 
sponsored primarily by the Indian Bureau; ibid.^ 11 305 £f. 
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as well fold up its tent and close its doors and confer upon the various 
departments and the heads of divisions the authority to use the money 
appropriated in a lump sum in any way they choose. . 

The attack was successful and the Senate amendment was 
quietly dropped from the bill by the Senate and House conferees. 
The point to be emphasized in regard to the incident is not that 
Congress opposed the consolidation of appropriations but that it 
would not even permit recommendations for consolidation to be 
brought before it. 

In respect of lump-sum appropriations Congress now exercises 
a control greater than it did during the war. It does not indeed set 
out the objects of expenditure more elaborately in emergency 
than in war grants, but it obtains prompter and more specific in- 
formation after the close of the accounting period as to what the 
expenditure has been. Pursuant to law the President submits 
annually to Congress a report exhibiting the expenditures and 
operations under the emergency relief appropriation acts and 
under the Public Works Administration Appropriation Act of 
1938. The information provided in these reports — which are pre- 
pared by the Bureau of Accounts in the Treasury Department, 
as the agency charged with the disbursement of the funds and 
with the maintenance of a system of accounts regarding them — 
is very full. For instance, the report for 1939 shows the distribu- 
tion of the money appropriated for relief and work relief by : ( i ) 
acts of Congress; (2) limitations imposed by Congress for vari- 
ous classes of work; (3) governmental agencies through which 
expenditures were made; (4) states in which work was done; 
(5) types of work; (6) objects of expenditure; ( 7) monthly and 
yearly trends of expenditure. These reports, although retrospec- 
tive in character, furnish Congress with a means of control which 
is by no means to be despised. A current accounting for past ex- 
penditure, necessary and desirable in itself, is in relation to fu- 
ture expenditure the next best thing to a production of detailed 
estimates. When the latter cannot be had, the former takes on a 
new importance.^ 

6. Ibid., 11396. 

7. On this subject see E. F. Bartelt, Accounting Procedures oj the United 
States Government^ chap. iv. 
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In some matters the President rather than Congress has taken 
the lead in diminishing the scope of departmental discretion. In 
1933 he moved to compel obedience to the Anti-Deficiency Law. 
Ota June 10, acting under powers granted to him in an act of the 
preceding March 20, he issued Executive Order No. 6166, Sec- 
tion 1 6 of which transferred from the department heads to the 
Director of the Budget the functions of making, waiving, and 
modifying apportionments of appropiiations. The Executive Or- 
der, not having been disapproved by Congress, became law sixty 
days from its promulgation. The reason for the reform was ex- 
plained by Senator Robinson of Arkansas in these words: 

Section 16. Apportionment of appropriations: The functions of mak- 
ing, waiving, and modifying apportionments of appropriations were 
established by the Antideficiency Act, which considerably antedated 
the Budget and Accounting Act. They are clearly matters of budget- 
ary control. At the present time they arc exercised in a rather per jura- 
tory manner and it is believed that the intent of Congress as expressed 
in the Antideficiency Act will be more fully realized by the proposed 
transfer.® 

Whether these hopes will be justified by the event it is too 
early to say. In a period of emergency, when budget estimates are 
constantly being upset by unforeseen circumstances, it is im- 
possible to arrive at any final conclusion. In view, however, of the 
well-known attitude of all finance departments toward extrava- 
gance in the public expenditure this transfer of power may tenta- 
tively be considered as promising in normal times a more rigor- 
ous regard of appropriations. But it would be too much to expect 
the total disappearance of deficiencies. Cases of necessity will 
still occur, and these will be the more numerous so long as the 
executive departments arc bound in the strait jacket of too in- 
flexible a system of appropriation. 

Even more interesting than the attempt to control deficiencies 
have been the efforts of the President and of Congress to bring 
within the ambit of the Congressional appropriating power all 
those agencies of the government which, like the medieval kings, 
“lived of their own.” The first step in this direction was taken in 

8. 77 Cong. Rec., 5616. (Italics supplied.) 
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1934 when an estimate of the administrative expenses of the Re- 
construction Finance Corporation was included in the Federal 
Budget for the fiscal year 1935 and estimates of its direct ex- 
penditures and of its expenditures from funds allocated by Con- 
gress were included in an accompanying budget statement. This 
beginning was followed up in 1935 by the introduction in the 
1936 budget of so-called annexed budgets. The innovation was 
explained as follows in the President’s budget message; 

Annexed budgets are set up for the major self-supporting or self- 
contained units of the Government, namely the Post Office Depart- 
ment, the Reconstruction Finance Corporation, the Tennessee Valley 
Authority, and the District of Columbia. The use of such budgets 
permits the receipts and expenditures of each of these units to be 
clearly and completely presented in gross figures and in balanced 
form, as has not hitherto been done. By following this method, the 
net figures for each unit, v^hich may be either appropriation needs 
or suq^lus receipts, are calculated and then carried to the General 
Budget Summary. Thus the financial requirements of these units 
are definitely tied into the general budgetary plan. The annexed 
budgets are therefore not in any sense independent or multiple budg- 
ets but simply integral parts of the Government’s general Budget.® 

The annexed budget for the Reconstruction Finance Corpora- 
tion included not only estimates of receipts and expenditures for 
its direct operations and estimates of its administrative expenses 
but also supporting statements showing estimates of the receipts, 
expenditures, net expenditures, and means of financing the Com- 
modity Credit Corporation, the Export-Import Banks of Wash- 
ington, the Federal Farm Mortgage Corporation, the Federal 
Home Loan Banks, the Federal Housing Administration, the 
Home Owners’ Loan Corporation, and the Regional Agricultural 
Credit Corporations. 

Coincidentally with the introduction of annexed budgets the 
President made an effort to bring some of the agencies then 
exempt from the control of the Budget Bureau within the juris- 
diction of that office. At his request (informally conveyed 
through the Secretary of the Treasury) the Senate Committee on 

9. The Budget of the United States, 1936, pp» xiv-xv. 
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Banking and Currency placed in a bill for extending the func- 
tions of the Reconstruction Finance Corporation a section which 
read in part as follows : 

No obligations, contingent or absolute, shall be incurred for the ex- 
penditure or other disposition of funds heretofore, hereby, or hereafter 
appropriated, or otherwise obtained for the carrying out of functions 
of the Reconstruction Finance C'orporation unless within estimates of 
such obligations and expenditures approved by the Director of the 
Budget."* 

The balance of the section authorized the Secretary of the Treas- 
ury to maintain on the books of the Department such accounts as 
might be necessary to give full force and effect to this provision. 
An identical section except that it applied to the Home Owners’ 
Loan Corporation, the Federal Savings and Loan Insurance Cor- 
poration, and the Federal Housing Administration, was under 
like circumstances included in a bill to amend the Home Loan 
Bank Act, the Home Owners' Loan Act, and the National Hous- 
ing Act. These provisions, had they been enacted into law, would 
have limited the availability of funds authorized by Congress to 
such amounts as the Director of the Budget might consider 
proper. They failed, however, to command the enthusiastic sup- 
port of the agencies to be controlled, and died in committee. Nor 
was serious consideration given at the time to a suggestion by 
Senator Couzens that the operating budget, as contradistin- 
guished from the loan budget, of the Reconstruction Finance 
Corporation be presented to the Bureau of the Budget.'* 

The next step was also taken by the President of the United 
States. In the summer of 1935 he issued three Executive Orders’* 

10. 74th Conj;., ist scss., S. 1175. “This section was inserted at the request 
of the Secretary' of the Treasury. It places in the Director of the Budget determi- 
nation of the expenditures which shall be made by the corporation notwith- 
standing the availability of funds authorized by Congress.” 74th Cong., ist sess., 
S.Rep. 21, p. 7. 

11. To Extend the Functions of the Reconstruction Finance Corporation, 
Hearing before the Committee on Banking and Currency, United States Senate, 
74th Cong., ist sess., S. 1175, pp. 24-25. 

12. Executive Orders Nos. 7126, 7 i 5 o» 7 ^ 74 - 
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in which he recognized a distinction between the administrative 
expenses and the other expenses of agencies not dependent for 
funds on Congressional appropriations. Singling out the Federal 
Home Loan Bank Board, the Home Owners’ Loan Corporation, 
the Federal Savings and Loan System, the Federal Savings and 
Loan Insurance Corporation, the Federal Housing Administra- 
tion, the Farm Credit Administration, the Federal Farm Mort- 
gage Corporation, the Federal Deposit Insurance Corporation, 
the Federal Surplus Relief Corporation, the Export-Import 
Bank of Washington, the Second Export-Import Bank of Wash- 
ington, the Reconstruction Finance Corporation, the Electric 
Home and Farm Authority, the Agricultural Adjustment Ad- 
ministration, the Commodity Credit Corporation, the Federal 
Coordinator of Transportation, the Federal Emergency Admin- 
istration of Public Works, the Federal Emergency Relief Ad- 
ministration, the National Recovery Administration, and the 
Tennessee Valley Authority, from among those government 
agencies which had operations not subject to the Budget and Ac- 
counting Act of 1921, he requested them to submit to the Di- 
rector of the Budget, at such times and in such manner as he 
should prescribe, estimates of amounts to be expended each fiscal 
year for administrative purposes; and he requested them not to 
incur, from and after September 15, 1935, any obligation for ad- 
ministrative expenses unless estimates for such expenses should 
have been approved by the Director of the Budget. Furthermore, 
he instructed the Director of the Budget to apportion the 
amounts to be made available for administrative expenses in 
monthly allotments; and he requested the agencies to adhere to 
all such apportionments unless waived or modified by the Di- 
rector of the Budget upon the happening of some extraordinary 
emergency or unusual circumstance. 

Carrying forward this same idea in his budget message of 
January 3, 1936, the President recommended to Congress 

. . . that Section 3679 of the Revised Statutes be amended so as to 
bring all agencies of the Government, including Government-owned 
and Government-controlled corporations, within the authority of the 
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Director of the Budget unth respect to apportionments of appropria- 
tions and of other funds available to them.^^ 

While this last recommendation has not to date (1943) been 
accepted by Congress, it followed directly from the President’s 
Executive Orders that the agencies named therein were brought, 
like the regular branches of the government, under the financial 
authority of the Budget Bureau; they remained, however, out- 
side the appropriation control of Congress. This anomaly was in 
part removed in 1936. On May 8 of that year Mr. Buchanan di- 
rected the attention of the House of Representatives to Section 7 
of the First Deficiency Appropriation bill, 1936. This contained 
the following language: 

Notwithstanding any other provision of law, none of the establish- 
ments or agencies named in subsection (b) of this section, shall after 
June 30, 1937, incur any obligations for administrative expenses, 
except pursuant to an annual appropriation specifically therefor by 
Congress. 

The establishments and agencies referred to were the following: 
(i) the Federal Home Loan Bank Board; (2) the Home Own- 
ers’ Loan Corporation; (3) the Federal Housing Administra- 
tion; (4) the Federal Farm Mortgage Corporation; (5) the Fed- 
eral Surplus Commodities Corporation; (6) the Export-Import 
Bank of Washington; {7) the Second Export-Import Bank of 
Washington; (8) the Reconstruction Finance Corporation; (9) 
the Electric Home and Farm Authority; (10) the Commodity 
Credit Corporation; (ii) the Federal Emergency Administra- 
tion of Public Works; (12) the Federal Savings and Loan In- 
surance Corporation; and ( 13) the RFC Mortgage Company. 

Mr. Buchanan was himself the author of this provision.^ His 
explanation of its purpose therefore carries great weight.^* “This 

13. The Budget of the United States, 1937, p. x. 

14. See Independent Offices Appropriation Bill for Hearings before the 
Subcommittee of the Committee on Appropriations, House of Representatives, 
75th Cong., ist sess. The provision was drafted by the Bureau of the Budget and 
informally handed to Mr. Buchanan. 

15. 80 Cong. Rec., 6944. 
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provision/’ he said, “brings them within the jurisdiction of the 
Congress and makes them come to Congress with regular esti- 
mates and ask for the money necessary to administer their re- 
spective corporations or organizations.” It was, he continued, a 
first step in subordinating these agencies to the control of Con- 
gress: 

The second step is to make all the money they receive payable into 
the Treasury and then if you want to create a special fund, you can 
do so, but require them to come to Congress for all appropriations, 
not only for operating expenses, but for their loans, if they are making 
loans, or doing anything else. Let the representatives of the people 
know what they are doing, because if we continue in this way we will 
have a government not by Congress, but a government by corpora- 
tions, and God forbid we should ever have that. 

The section in question was adopted by the House. It then 
went to the Senate where it was amended by the addition of a 
proviso irrelevant to our present inquiry. On June 22, 1936, it 
became law.’® 

Pursuant to this act estimates of appropriations for the ad- 
ministrative expenses of the agencies and corporations named 
were included in the 1938 budget.” The reform was viewed with 
satisfaction by the President who remarked in his budget mes- 
sage: 

Such of the emergency agencies and corporations, as may be continued 
by Congress should have all of their expenditure requirements made 
subject to the same scrutiny that is given by the Bureau of the 
Budget to the expenditure requirements of the regular departments 
and establishments; and I recommend that a provision to that effect 
be included in any future legislation for the continuance of any such 
agency or corporation.’” 

16. 4Q Stat. 1647-1648 

17. It is important to note that in submitting estimates of appropriations for 
their administrative expenses in the regular manner these agencies are required 
in their justification to lay their full programs before the Appropriations Com- 
mittee. Thus the Committee is at all times in a position to make recommenda- 
tions to Congress regarding anticipated programs. 

18. The Budget of the United States, 1938, p. viii. For reasons upon which it 
is unnecessary to enter here these appropriations of corporate funds are dis* 
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With these attempts of the higher Executive to bring the lower 
Executive under its control, and coincidentally under the control 
of Congress, we must bring this part of our history to a close. 
Throughout the foregoing chapters it has been our partial object 
to bring clearly into light the principles, or, as it would be more 
correct to call them, the conventions which govern the appropria- 
tion of Congressional grants. By way of summary, these may be 
set out under three heads. I. It is the exclusive right of Congress 
to specify the several objects to which the grants for the year 
may be applied and to limit the amounts which may be applied 
to each object. II. It is the duty of the Executive, except in cases 
of urgent necessity, to apply the Congressional grants only to the 
objects and within the amounts voted. III. In cases of urgent 
necessity it is the duty of the high offices of government to risk 
themselves for the public good and, having transcended the ap- 
propriation laws, to throw themselves upon the justice of Con- 
gress. Of these conventions the first has been recognized as valid 
throughout the course of our independent history; in this book it 
has been treated as axiomatic. The second, though challenged by 
Wolcott and his school, has been taken for granted, at least in 
theory, since the days of Jefferson. Only the third has been preju- 
diced bv some recent doubts — doubts, however, which could 
arise only in quiet times and then only in minds not fully alive to 
the responsibilities of executive government. 

Ideally these three conventions make up the system of specific 
appropriation. In practice, however, the system has been sub- 
jected to many modifications. By permitting transfers between 
appropriations, by authorizing the use of departmental receipts 
without limitation of amount, by creating governmental agen- 
cies which operate wholly or partly outside the ambit of the ap- 
propriating power, and by other means. Congress has at various 

tinguished from appropriations of moneys in the Treasury of the United States 
by being denominated “authorizations.” The technical nature of the distinction 
has been indicated by the Committee on Appropriations as follows: 

‘^These authorizations arc in no sense appropriations, but are limitations upon 
the amount of funds already available to the agencies concerned which may be 
expended by them for administrative expenses.” 76th Cong., ist sess., H.Rep. 23, 
p. 2. 
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times and in varying degree loosened its control over the sepa- 
rate appropriations. Coincidentally, the Executive, by mingling 
appropriations, by bringing forward the unexpended balances 
of former appropriations or backward the anticipated balances 
of future appropriations, by incurring coercive deficiencies, and 
by other methods, has taken, not always with warrant of law, a 
power (more or less limited) to vary the appropriation directed 
by Congress itself. 

To demonstrate this discrepancy between the ideal and the 
real systems of specific appropriation — but, more particularly, 
to elucidate its causes — has been the primary purpose of Part I 
which we are now concluding. Something of the difference must 
no doubt be attributed to the carelessness of Congress in protect- 
ing its own rights and something more to the stubborn obstinacy 
of executive officers who (like Jefferson’s Secretary of the Navy) 
pay lip service to the financial supremacy of Congress while dis- 
regarding it in practice. But the major difficulty lies deeper. It is 
to be found in the real embarrassments which result when the 
specification of appropriations is carried to an extreme incom- 
patible with the needs of administration. 

The purpose of specific appropriations is to limit the quantity 
of power which may be abused. But it is a mistake to believe that 
this purpose can best be subserved by an indefinite multiplica- 
tion of appropriations. Hamilton, as it will be remembered, said 
that in matters of this nature the question turns upon the proper 
boundaries of the precautions to 1^ observed. It is, he said, cer- 
tainly possible to do too much as well as too little; to embarrass 
if not defeat the end intended, by attempting more than is prac- 
ticable; or to overbalance the good by evils accruing from an 
excess of regulation. Gallatin made statements of a similar tenor, 
holding that, while the Legislature cannot enforce true economy 
otherwise than by making specific appropriations, even these 
must be made with due knowledge of the subject, since, if carried 
too far by too many subdivisions, they become injurious, if not 
impracticable. Jefferson pointed out that too minute a specifica- 
tion has its evil as well as a too general one. 

The foregoing chapters demonstrate by an appeal to history 
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the truth of these propositions. Step by step they trace the in- 
creasing specification of appropriations — a specification which 
perhaps even in Jefferson’s time had overpassed “the salutary 
medium.” Step by step they trace the accompanying develop- 
ment, inside and outside the law, of those compensatory devices 
which give the Executive in practice a latitude which Congress 
would deny it in theory. The whole story leads to the conclusion 
that the multiplication of appropriations, far from securing to 
Congress that completeness of financial control which is, so to 
speak, its constitutional birthright, has served only to make the 
law less certain and to satisfy Congress with the name, rather 
than the substance, of power. 

It behooves us now to turn to the second part of our inquiry. 
Beginning once more at the first years of our present government, 
let us follow the several attempts of Congress to control expendi- 
tures, not in prospect, but in retrospect. 




PART II 


THE EFFORT TO CONTROL 
AFTER EXPENDITURE 




CHAPTER X 


THE DIFFICULTY SEEN: 1789-1842 

S PEAKING in 1809 in the House of Representatives on his 
motion that a committee be appointed to investigate 
whether any advances had been made illegally to the un- 
speakable General Wilkinson/ John Randolph had occasion to 
express himself in the following terms: 

Among the duties — and among the rights, too — of this House, there 
is perhaps none so important as the control which it constitutionally 
possesses over the public purse. To what purpose is that control? 
The mere form of appropriating public money, unless this House 
rigorously examine into the application of the money thus appropri- 
ated; unless the House examine if the amount of appropriation is ex- 
ceeded by the expenditure; or if it be misapplied, that is, if money 
appropriated for one object be expended for another; unless we do 
this, sir, our control over the public purse is a mere name — an empty 
shadow." 

It is the object of the several chapters of Part II to trace his- 
torically the efforts of Congress to inform itself of the executive 
transactions and to analyze the degree to which these efforts have 
been successful or unsuccessful. 

The idea that Congress ought to inquire into the expenditure 
of appropriations was first broached in 1791. On the second day 
of December in that year the House of Representatives resolved 
itself into a Committee of the Whole House on the bill making 
appropriations for the support of government for the year 1792. 
Josiah Parker of Virginia thereupon observed that the sum con- 
templated to be granted by the bill was nearly twice what had 
been granted for a former year and said that he conceived it was 

X. . . the only man I ever saw who was from the bark to the veiy core a 
villain” Randolph to Nicholson. June 25, 1S07; quoted from Henry Adams, 
John Randolph (New York, 1S08), p. 219. 

2. 19 Annals, 1330^1331- 
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the duty of the committee who r^orted the bill to have examined 
into the expenditure of the fornver appropriations; he therefore 
called on them for information. 

This call began an interesting debate.® Representative Lau- 
rance declared that it was not the business of the committee re- 
porting the appropriation bill to inquire into past expenditures 
but to examine the estimates and report a bill for future expendi- 
tures. This was indeed strictly the fact, but Laurance went fur- 
ther, asserting categorically that when the former Congress made 
grants of money for particular purposes it necessarily relied on 
the honor of its officers that it would be expended agreeably to 
appropriation. 

To this Parker replied that he did not doubt but that the mem- 
bers of the committee had done what they thought their duty but 
his wish in rising was to provoke an inquiry into the expenditure 
of money theretofore appropriated. He had no doubt of the in- 
tegrity of the officers into whose hands the money was entrusted, 
yet he thought it was the duty of the representatives of the people 
to inquire in what manner the money of their constituents was 
expended.* He did not know that any money had been improp- 
erly applied by any of the officers of government but he con- 
ceived it his duty to inquire. As soon as the inquiry was made 
and the information obtained, he was ready to grant every requi- 
site supply, because he was confident that these inquiries, once 
made, would never be neglected, and a habit would follow to look 
into the expenditure of all public appropriations. 

These remarks were warmly seconded by Gerry and Giles, the 
first of whom presented a more or less definite plan for arriving 
at the desired goal : 

He conceived it to be the duty of the House to make some such in- 
quiry, and he hoped the committee would rise to give time to collect 

3. 3 Anttali, 221-227. 

4. Cf. Montesquieu, L’Esprit des Lois, Book XI, chap, vi : “But if, in a free 
state, the legislative power ought not to have the right to arrest the executive 
power, it has the right and it ought to have the means of inquiring into the 
manner in which the laws which it has made have been executed.” I owe the 
reference to G. C. S. Benson, Financial Control and Integration, p. 5 n. 
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this information. He wished the House would make it a rule that 
every Executive should, at each session, lay before the House an 
account of the expenditure of all the money passing through their 
hands. The people depended on their Representatives for a scrutiny 
into the expenditure of the public money. He wished, at present, 
that a committee should be appointed to examine into the expenditure 
of all former appropriations, and that a rule should be established to 
apply for the future, and procure regular accounts from every branch 
of the Executive Department. The effect of this, in the end, would 
be to increase the confidence of the people in those officers, by bring- 
ing the rectitude of their official conduct to full evidence, and would 
be the best guard agaimst the embezzlement of public money, should 
we be less fortunate in future in the choice of Executive officers. If 
some such plan as this was not adopted, the Representatives would 
have no more idea of the money expended than the people themselves, 
and the people no more than if their officers were in the moon. 

The idea that executive officers should be called upon at stated 
times for their accounts w'as applauded by Giles, who also took 
the occasion to reprobate a suggestion of Laurance’s that mem- 
bers could .seek for information at the accounting department of 
the Treasury. It was more proper that officers should be called 
upon to bring their accounts to the House. 

To Gerry’s plan some objections were now offered, these be- 
ing founded principally on the idea that the report of the Treas- 
urer was the fullest information that need be received. Barnwell 
remarked that neither the members of the House nor a committee 
of it could possibly examine into the minutiae and items of every 
public account: the Comptroller, Treasurer, and Register were 
the proper officers to do this. If any member of the House was 
dissatisfied with any particular charge received at the Treasury, 
he could either call at the department and examine into its pro- 
priety or call on the floor for information. This, of course, was a 
mere repetition of Laurance’s suggestion. 

At this point Madison entered the debate. He too seems to 
have entertained an exaggerated notion of the value of the Treas- 
urer’s report. Joining with Parker, Gerry, and Giles in their de- 
sire for information, he nevertheless proposed a plan of account- 
ing and scrutiny entirely different from Gerry’s: 



203 The Spending Powef 

It was true[he said] that the Representatives of the people were the 
guardians of the public money, and consequently it was their duty 
to satisfy themselves as far as possible of the sources from which 
money flowed into the Treasury — ^how that money was applied — 
under what authority — and to inquire, at different times, what bal- 
ance actually remained in the Treasury. This, he conceived, could 
best be done by appointing a committee periodically to examine the 
books of the TVeasurer, see what balance appeared on the face of 
them, and inquire whether that balance was really in the Treasury. 
He mentioned the practice of the former Congress, to appoint four 
committees to inspect the operations of the four Departments under 
them. These Departments, however, now belong more to the Execu- 
tive; but still, as the Representatives, were, by the Constitution, made 
the guardians of the public money, they had a right, and it was their 
duty, to inspect the operations of the Treasury Department. This 
right could not be conveniently exercised, in his opinion, by the whole 
body, but it should be done by a detachment from it, who would re- 
port the necessary information. This mode of proceeding was usual. 
He instanced the practice of the British House of Commons, and of 
several .State Legislatures. Even if these inquiries procured no more 
information than was obtained by means of reports from the different 
officers of Government, yet being made by the immediate Representa- 
tives of the people, they would give more satisfaction. 

The fallacy of Madison’s plan, as Gerry observed, was that the 
Treasurer’s accounts gener^ly stated sums of money paid to in- 
dividuals without mention of the particular objects to which they 
were meant to be applied. From them, therefore, one could not 
trace the connection between expenditures and appropriations.® 

S. The following information concerning the Treasurer’s accounts may be 
thought of some interest: “Now» Mr. Chairman, in 1780 a law was passed re- 
quiring the Treasurer of the United States to send to Congress annually copies 
of all his accounts settled by the First Comptroller of the Treasury. He trans- 
mitted them without classification, indexing, or recapitulation, and this report 
was printed until 1889 — 100 years. The last one cost ^6,500. The report for 1889 
was printed in i8qi by order of the Fifty-first Congress. Its preparation took 
the whole time of two clerks in the Treasurer’s Office. These reports have been 
utterly worthless ever since they were issued in 1780, and have undoubtedly 
cost the Government hundreds of thousands of dollars. When they were first 
printed they covered not more than three or four pages. They have increased 
in size until the report of i88q covered nearly a thousand printed pages. Not 
long ago the clerk of one of the committee's went to Amzi Smith, superintendent 
of the Senate document room, and asked him for a copy of one of these te- 
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Eventually the views of Gerry prevailed. On this and succeed- 
ing days he and others offered several motions for obtaining an- 
nual and regular statements of the receipts and expenditures of 
all public moneys and for a due examination of such statements. 
These, or some of them, were presently referred to Gerry, Day- 
ton, and Barnwell, “that they do examine the matter thereof, and 
report the same, with their opinion thereupon, to the House.” On 
December 22 this committee reported two resolutions. These 
were debated on December 50, and one of them, after some modi- 
fication, was agreed to as follows: 

Resolved, That it shall be the duty of the Secretary of the Treasury 
to lay before the House of Representatives, on the fourth Monday 
of October in each year, if Congress shall then be in session, or if not 
then in session, within the first week of the session next following the 
said fourth Monday of October, an accurate statement and account 
of the receipts and expenditures of all public moneys, down to the 
last day inclusively of the month of December immediately preceding 
the said fourth Monday of October, distinguishing the amount of the 
receipts in each State or District, and from each officer therein; in 
which statements shall also be distinguished the expenditures which 
jail under each head oj appropriation, and shall be shown the sums, if 
any, which remain unexpended and to be accounted for in the next 
statement, of each and every of such appropriation.'^ 

The other, which was disagreed to by the House, was in these 
words : 

ports. Smith disappeared, and returned after half an hour with the volume 
saying: ‘I have been here over thirty years, and you arc the first man that ever 
called for a ropy of this work.”' Speech of Mr. Cummings in the House of 
Representatives May 2, 1S04. 26 Co«g. Rei , 4344 
6 3 Annahf 30J (Italic^ supplied) The oriirinal resolve, it may be noticed 
in passing, required the submission of account> in January instead of October. 
The change is to be attributed to the influence of Hamilton : “It was made (as 
1 presume from the result) satisfactorily to appear to a Committee of the House 
of Representatives, who were charged during the Ia<;t session with framing a 
direction to the Treasury for bringing forward an annual account of Receipts 
and Expenditures, that the course of public busines.s would not admit of the 
rendering of such an account in less than nine months after the expiration of 
each year, in conformity to which idea, their report was formed and an order 
of the House established.’^ Hamilton’s Report to the House, February 4, 1703. 
Ibid., 1200 . 
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Resolved, That a committee or committees be thereupon appointed 
by the House to examine the said statement and the accounts con* 
nected therewith; and to make their report concerning the same to 
the House; and that this be considered a standing order.'' 

Had this second resolve, the existence of which has not, I be- 
lieve, been hitherto noted, been adopted, the history of Congres- 
sional control over government spending might have been very 
different. For a committee charged with such specific duties 
might soon have discovered the means of performing them. As 
it was, provision was made for the submission of appropriation 
reports but not for their scrutiny by a committee. 

For a decade Congress contented itself with receiving these re- 
ports of expenditures — or, to speak more correctly, of Treasury 
issues'* — and made no effort to establish a regular system of 
scrutiny. Occasionally, to be sure, special committees were ap- 
pointed to investigate the application of public moneys but what 
these committees could accomplish was extremely limited. Ac- 
cording to a member of one of them : 

Five months were scarcely sufficient to enable the committee to unfold 
the papers, which they were assigned to examine. In five years they 
could acquire but an imperfect knowledge of the .several accounts on 
the files of the different offices. Upon a vast subject our time has been 
occupied with very small details. We have looked into half a dozen 
accounts, and discovered a few questionable expenditures. But as to 
the application of the millions, drawn from the Treasury, for the 
service of the different departments, it is still covered with the dust of 
the offices." 

Nor was the situation much improved when at the beginning 
of the 7th Congress an attempt was made to substitute a per- 

7, House Papers, Reports of Committees, Vol. I (MS.). 

8. The reports were made up on a basis of Treasury warrants. These warrants 
seldom represented final payments to public creditors; ^nerally they were 
advances to contractors or disbursing officers. In the case of military and naval 
expenditures they were even further removed from final payments, bein^ ad- 
vances to the Treasurer of the United States as Apjent for the War or Navy 
Departments. For a full explanation of the mode of disbursement at this period 
see my (projected) History of the Accounting Offices. 

q. Remarks of Bayard, Federalist member of the Nicholson Committee, May^ 
1802. II Annals, 1282. 
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manent for a sporadic system of scrutiny. At this time (January, 
1802) the powers of the Committee of Ways and Means were 
materially enlarged and it was made the general duty of that 
committee, by the standing rules of the House, 

to examine into the state of the several public departments, and par- 
ticularly into the laws making appropriations of moneys, and to re- 
port whether the moneys have been disbursed conformably with such 
laws; and, also, to report, from time to time, such provisions and 
arrangements, as may be necessary to add to the economy of the de- 
partments, and the accountability of their officers.^® 

The failure of this committee to discharge the functions thus 
sought to be imposed upon them will be adverted to below. 

The difficulty was, of course, that committees of Congress, 
standing or select, could not constitute themselves courts for the 
audit of accounts. The time of the individual members was too 
much taken up with the making of plans for the future to allow 
of much examination of the transactions of the past ; the mem- 
bers were too ignorant of the subject of accounts to scrutinize 
them effectively; and the accounts themselves were involved in 
an impenetrable obscurity. 

WTiat then was to be done? Dimly and partially Bayard per- 
ceived the answer. Speaking from his experience on the Nichol- 
son Committee,*’ he said: 

I must confess that, according to my view, a committee is altogether 
inadequate to the task assigned to the Committee of Investigation. 
In my opinion, the business belongs to the Secretaiy of the Treasury, 

10. Ibid.f 412. “This power was ingrafted on the previous powers of that 
committee, from a bill that originated with the committee usually styled the 
Committee of Investigation. The bill w'as introduced to destroy the two offices 
of the Accountants of the War and Navy Departments ; and the title of it was 
transfused into the standing rules of the House.” Nicholson’s remarks. 13 
Annals, 629. 

IT. This committee was appointed in December, 1801, “to inquire and report 
whether moneys drawn from the Treasury have been faithfully applied to the 
objects for which they were appropriated, and whether the same have been 
regularly accounted for; and to report, likewise, whether any further arrange- 
ments are necessary to promote economy, enforce adherence to legislative re- 
strictions, and secure the accountability of persom entrusted with public 
money”; — duties precisely similar to those subsequently assigned to the Com- 
mittee of Ways and Means. 
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or, if you distrust him, create a standing commission, ^th powers 
equal to the object. We were charged to examine into the accounts 
of all the public money, which had ever been drawn from the Treas- 
ury. Our duty confines us the greater part of the day to the floor of this 
House. How was it possible for a committee of seven, having everything 
to learn, with the fragments of their hours, to accomplish an object 
which would require the regular work of years? I conceive the subject, 
if gentlemen have serious impressions with respect to it, should be sent 
to the Secretary of the Treasury. He has already more knowledge rela- 
tive to it, than a committee would acquire during a whole Congress; 
and if any important discoveries are to be made, it may safely be 
trusted that he will bring them to light. *- 

To those who understand the proper status of an auditor the 
suggestion that the Secretary of ^e Treasury, himself an execu- 
tive officer, should audit the executive transactions on behalf of 
Congress, will appear of doubtful merit. Yet it cannot be denied 
that Bayard glimpsed a great truth — even though through a 
cloud, as it were, of misunderstanding. For he saw the necessity 
of audit, and he saw that an audit could be had only through the 
creation of some permanent machinery “with powers equal to 
the object.” 

At ^e time no heed was paid to Bayard’s suggestions. Pres- 
ently the attention of Congress was directed to another difficulty. 
It was discovered a posteriori, what ought to have been obvious 
a priori, that the statements rendered by the Secretary of the 
Treasury pursuant to the Resolution of 1791 were deficient in 
content. In particular it was observed that they showed only the 
aggregate sums issued from the Treasury for the use of the War 
and Navy Departments, respectively, the detailed issues being 
recorded not on the books of the Register but on those of the War 
and Navy Accountants. To correct this defect an act passed in 
i8og directed the Secretary of War and the Secretary of the 
Navy severally to report to Congress on the first of January of 
each year a distinct account of the expenditure and application 
of all such sums of money as might have been by them respec- 
tively drawn from the Treasury in virtue of the appropriation 
acts of the preceding year.’® 


13 . II Annals, 1283. 


13. 2 Stat. S3S. 
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The refonn was not successful, for, “as if by the most singular 
fatality the whole system was intended to elude all the vigilance 
and sagacity of Congress,” these accounts were directed to be 
made up as of the thirtieth day of September next preceding their 
rendition. Thus, while Congress appropriated for the calendar 
year, the fiscal year began and ended on September 30. The con- 
sequence was that the annual accounts rendered by these depart- 
ments to Congress fell three months short of the appropriations 
for the ensuing year and at the same time extended back and in- 
cluded three months’ disbursements of the appropriations made 
two years before the rendition of the account. Hence it was im- 
possible to compare the annual expenditures with the annual ap- 
propriations or to discover the balances of appropriations re- 
maining at the end of the year.’^ 

The duties imposed on the Committee of Ways and Means in 
1802 were continued in them for a period of twelve years. It is 
clear, however, that the Committee did not perform them. Con- 
sider, by way of proof, the remarks of J. G. Jackson on Ran- 
dolph’s motion of May 24, 1809, that a committee be appointed 
to inquire how far moneys appropriated since March 4, 1801, 
had been faithfully applied: 

Mr. J. G. Jackson expre.ssed his coincidence in the opinion that it 
was the duty of the House of Representatives to inquire rigorously 
into the disbursement of public moneys. He thought it was the duty 
of the House of Representatix'es to raise a committee eveiy’ year to 
inquire into the subject, and thus to take evil by the forelock, if any 
existed.” 

Consider further the observations of John Taylor on the same 
occasion: 

Mr. Taylor said he should not have risen but that the observations 
which had fallen from different gentlemen seemed to have looked 
everywhere but within the walls of the House. When, said he, we are 
about to inquire whether an Administration has done right or wrong. 

14. These remarks are condensed from a speech by Storrs delivered in the 
House December 28, 1819 35 Annals, 810. 

15. 20 Annals, 71. 
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whether money appropriated has been honestly applied to the purposes 
for which it is appropriated, we seem to have forgotten that we also 
have to look into our own conduct, to review especially, according to 
the powers vested in the Committee of Ways and Means, their acts. 
We are about to inquire not only into the conduct of the Administra- 
tion proper, the Executive and Heads of Departments, but also 
whether the committee of this House having the care of money con- 
cerns have done their duty. I like the motion the better for it. I am 
unwilling to institute a stricter scrutiny into the conduct of the 
other departments than of our own; and if the rat-catchers of former 
sessions have not caught the animals, we will turn in and not only 
ferret out the rats but hunt the lazy cats who let them live.’" 

The inference is plain ; the Committee of Ways and Means had 
not kept clean the Augean stable,’ ' had not swept with the besom 
of scrutiny every part of the government. 

In 1814 Congress sought to remedy this situation by dividing 
the duties of the Committee of Ways and Means and transfer- 
ring that part of them relating to the examination of past ex- 
penditure to a standing Committee for Public Expenditures, cre- 
ated especially for receiving them. The necessary resolution was 
introduced by Eppes, who argued in its support that the Commit- 
tee of Ways and Means, of which he was chairman, was too over- 
burdened properly to consider this part of its business.’® The 
resolution was passed by the House on February 26, 1814. 

In 1816 a more elaborate attempt was made to secure Con- 
gressional scrutiny of the expenditures of the government. On 
February 28 Henry St. George Tucker proposed that the stand- 
ing rules and orders of the House be amended so that six standing 
committees might be appointed on so much of the public ac- 
counts and expenditures as related to the Department of State, 
the Treasury Department, the Department of War, the Depart- 
ment of the Navy, the Post Office, and the Public Buildings, re- 
spectively. It was to be the duty of these committees to examine 
into the state of the accounts and expenditures respectively sub- 
mitted to them and to inquire and report particularly 

16. Ibid., 71-72. 17. So Randolph had styled the executive departments. 

18. 27 Annals, 1627) 1605. 
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Whether the expenditures of the respective Departments are justified 
by law; 

Whether the claims from time to time satisfied and discharged by 
the respective Departments are supported by sufiicient vouchers, 
establishing their justness both as to their character and amount; 

Whether such claims have been discharged out of the funds appro- 
priated therefor, and whether all moneys have been disbursed in 
conformity with appropriation laws; and 

Whether any and what provisions are necessary to be adopted to 
provide more perfectly for the proper application of the public 
moneys, and to secure the Oovernment from demands unjust in their 
character or extravagant in their amounts.'® 

And it was moreover to be the duty of the committees 

to report, from time to time, whether any and what retrenchments 
can be made in the expenditures of the several Departments, with- 
out detriment to the public service; whether any and what abuses 
at any time exi.st in the failure to enforce the payment of moneys 
which may l)e due to the United States from public defaulters or 
others, and to report, from time to time, such provisitins and arrange- 
ments as may be necessar\' to add to the economy of the several De- 
partments and the accountability of their officers. 

On March 30 these resolutions were called up for considera- 
tion. They were opposed by Cieneral Smith of Maryland, who 
insisted that not much good could flow out of the measure. There 
were already, he said, an Accountant of the War Department 
and an Accountant of the Xavy Department, and a Comptroller 
over them and now committees of Congress were to be appointed 
over the whole to inspect accounts after the money had been paid 
away; besides, it would be impracticable for the committees to 
act efficiently unless they sat all year. But the motion was advo- 
cated by Tucker, Desha, Stanford, Wright, and Lowndes, by 
whom it was argued that 

the experience of other States, particularly Virginia, proved the util- 
ity of such committees; that they were also found extremely beneficial 
and useful in England; that clamors and suspicions had gone abroad. 


IQ. 3Q Annals, ioqo-ioqi. 
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and though they might not be well founded, still they rendered the 
inquiry necessary; t^t if anything was wrong in the public accounts, 
the Government ought to know it and the evil be corrected; that if 
the committees only entered into a general, and not a minute and 
detailed investigation of those accounts, much good would still result 
from it, as it would tend to correct frauds, or errors, if any; that it 
was the duty of this branch of the Government to inspect the money 
concerns, and see that they were correctly and faithfully conducted.®® 

These latter sentiments prevailed; the resolutions were agreed 
to; and six committees, each consisting of three members, were 
appointed. 

In the next year it was made the duty of the six committees on 
expenditures; 

To inquire whether any offices belonging to the branches or depart- 
ments, respectively, concerning whose expenditures it is their duty to 
inquire, have become useless or unnecessary, and to report from time 
to time on the expediency of modifying or abolishing the same; also, 
to examine into the pay and emoluments of all offices under the laws 
of the United States: and to report from time to time .such a reduction 
or increase thereof as a just economy and the public service may re- 
quire"’ 

20. Ibid., 1298. Cf. the report of the Commiltee on Expenditures in the Navy 
Department, February 28, 1821; “It was hoped, wher the Committee of ex- 
penditures was subdivided, and one appointed to examine into the faithful 
application of the public moneys in each great department of the government, 
that results the most beneficial would grow out of the mea.sure; and that un- 
authorized expenditure and wasteful extravagance, whether existing with the 
higher or subordinate agents of the government, from the certainly of detection, 
would be impeded in their secret march.” i6th Cong., 2(1 sc’^s., FT. Rep. 67, p. i. 

21. 30 AnnaU, qo 6. The creation of these six committees proved very confus- 
ing to the original committee on public expenditures, as appears from the follow- 
ing excerpt from their 1822 report: “The committee stale, that, wry soon after 
the commencement of the present session, it was convened for the purpose of 
taking its duties into consideration: that it was not a little puzzled in coming 
to a derision upon the question of what are the duties of the committee. The 
rule of the House, to be sure, presents a very extended field for inquiry; many 
very important subjects, by classes, are embraced; but subsequent rules provide 
for the appointment of six standing committees and prescribe to them duties, 
severally which, when taken collectively, may, perhaps, occupy every ground 
upon which this committee could move.*’ i7lh Cone., ist sess., H.Rep. 100, p. i. 
The report stated further what the Committee actually It decided to in- 
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•>~<lutws looking toward economy and dficiency in expenditure 
rather than regularity. 

In spite of these reforms Congress remained unable to discover 
to what degree the Executive was following the appropriation 
laws. The accounts of the War and Navy Departments, where 
misapplications were most numerous, were, as we have seen, not 
made up in a manner to permit a comparison to be made between 
annual appropriations and annual disbursements. Nor were the 
committees on expenditures able in practice to make such an ex- 
amination as would reveal the desired information. 

In 1817 these two defects were noticed by Calhoun in a speech 
denouncing the law and practice of mingling appropriations.®^ 
After declaring that the right of transferring, or rather dispens- 
ing with, appropriations should be repealed and prohibited, he 
continued: 

In the next place, the year for the appropriation and for expenditure 
should coincide. As it now stands, the appropriation is made for the 
year commencing the first of Januarj', and the expenditure, for w'hat 
is called the fiscal, commencing the ist of October. The effect is, that 
we can never, without great labor, compare the appropriations of 
money to an object, with the expenditure. They both ought, in my 
opinion, to be made for the fiscal year; and, if we will insist that the 
accounts of expenditures be fully made up and laid before us early 
every session, it will of itself do much to reform. 

But this was not enough. He continued; 

We must proceed one step further. The committees appointed at the 

stitutc an inquiry® into the state of the laws by which the several executive 
departments were organized with a view to ascertaining whether any imperfec- 
tions existed. To this end it wrote to the various department heads but received 
no answers worthy of being reported. Accordingly the Committee for a time did 
nothing. Presently, however, it was induced by certain occurrences to enter into 
the examination of the mode by which individual claims against the government 
not cognizable by the accounting offices of the Treasury' were settled; of the 
mode of erecting forts by contract ; and of the provisions of law relating to the 
recovery of debts due the United States. On each of these subjects the Com- 
mittee reported; but it is obvious that they were all three irrelevant to the main 
object of the Committee’s creation. 

22. 30 Annals, oj^o. 
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last session, on expenditures, go to the respective officers, and 
descend into the details. This is indispensable, and it ought to be their 
duty to report the state of the expenditure fully to this House. He re- 
gretted that they had not done so this session. If these steps be pursued, 
and if the meml^rs of this House will turn their displeasure against any 
officer, from the highest to the lowest, who permits abuses, a great and 
immediate reform must be the immediate effect. We shall, then, no 
longer hear of arrearages, and accounts unsettled for years. Abuses will 
thus be corrected in the infancy am! the purity of our institutions pre- 
served. 

These remarks at the time bore no fruit. But in 1819 Repre- 
sentative Storrs of New York took up the attack. As the system 
was then organized, he declared, all satisfactory examination of 
the appropriation accounts seemed to be denied to the keenest 
sagacity or the most penetrating ingenuity. The accounts, he 
said, should be so kept and rendered that every member could 
easily understand and comprehend the whole system; they 
should be reduced at least to such simplicity that not only might 
the appropriations for one year be precisely compared with the 
expenditures of the same year but the expenditure under each ap- 
propriation might be traced. This, he continued, could not be 
done so long as the accounts of expenditures of successive years 
were continually running into each other. 

Storrs, as will be understood, was speaking of the War and 
Navy appropriation accounts transmitted to Congress under the 
Act of March 3, 1809. But he did not fail to pay his respects to 
the general statement of receipts and expenditures transmitted 
to Congress under the resolution of 1791; 

There was, indeed, one document, which was distributed annually to 
the members of the House, by which the amount drawn from the 
Treasury on warrants in each year might be determined- -he referred 
to the book of receipts and expenditures -but even the partial light 
furnished by this book was of no use; for, unfortunately, it was dis- 
tributed .some two or three years after the expenditures had been 
completed. The latest which he had received, comprised, he believed 
the expenditures of the year 1817. It might have been of some aid, 
had it been distributed to the members of a former Congress; but. 
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to this, the Alma?tac of that year might have been laid on our tables 
with about as much practical utility.®* 

As a result, perhaps, of these representations a section was in- 
cluded in the Act of May i, 1820, “an act in addition to the sev- 
eral acts for the establishment and regulation of the Treasury, 
War, and Navy Departments,” making it the duty of the Secre- 
taries of War and of the Navy 

to lay before Congress, on the first day of February, of each year, a 
statement of the appropriations of the preceding year, for their De- 
partments, respectively, showing the amount appropriated under each 
specific head of appropriation, the amount expended under each, and 
the balance remaining unexpended, either in the treasury, or in the 
treasurer’s hands, as agent of the War or Navy Departments, on the 
thirty-first December preceding . . . 

Two years later a change in the mode of controlling War and 
Navy disbursements brought the information in the Secretary of 
the Treasury’s general statement of appropriations and expendi- 
tures into a near-correspondence with that contained in these de- 
partmental statements. An Act of May 8, 1822, abolished the 
agency of the Treasurer for the War and Navy Departments 
and required that all moneys appropriated for the use of those 
two departments be drawn from the Treasury by warrants of the 
Secretary of the Treasury (countersigned by the First Comp- 
troller and registered by the Register- ’ ) upon the requisitions of 
the Secretaries of War and of the Navy, respectively, counter- 
signed by the Second Comptroller and registered by the proper 
auditor. Subsequent to the passage of this act the only difference 
between the departmental and the Treasury statements was that 
the former were based on War and Navy requisitions while the 
latter were based on Treasury warrants, that is to say, on tran- 
scripts of those requisitions.-" The statements were alike in that 

23 - 35 Annals, 8ii. 

24. 3 Stat. 567. (See U.S C. Title 5, Secs. 215, 466.) 

25. These words were not in the act, but were considered by Secretarj' Craw- 
ford as being implied. 

26. “These warrants are, therefore, mere transcripts of the requisitions." 
Comptroller Anderson to Secretary McLane, November 17, 1832. After the 
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none of them showed the final expenditure of the sums drawn 
from the Treasury by warrants or requisitions — an omission 
which rendered them equally useless as aids to the investigation 
of the application of the public moneys. 

As for Calhoun’s second recommendation, that the committees 
of expenditures enter into a detailed examination of the execu- 
tive transactions, nothing was done, either at this or at any other 
time. The fact is that, with no machinery of audit, such an ex- 
amination was impracticable. 

This disability was recognized by the Committees themselves. 
In 1819, for example, the Committee on the Public Accounts and 
Expenditures of the Post Office, after attempting to examine in 
detail all contracts with mail carriers, the various charges al- 
lowed, and the items of expenditure, was compelled, although re- 
luctantly, to abandon the project: 

They were convinced, from research, that to examine the immense 
mass of receipts and other vouchers, offered for their inspection, to 
compare them with the corresponding entries in the books of the 
office, and make the necessary computations, could only be effected 
by many months’ vigilant attention and labor. This part of the in- 
quiry, therefore, which your committee had marked out for them- 
selves was abandoned as impracticable.-' 

Similarly, in 1821 the Committee on Expenditures in the Navy 
Department reported that the performance of its duty in con- 
formity with and to the extent required by the rules of the House 
had been found impracticable: 

To investigate the various subjects referred to them, to enquire 
minutely into the expenditure of all public moneys appropriated for 
the naval service, and to ascertain whether these expenditures have 

passage of the Dockery Act in 1894, even this slight difference vanished, but the 
War and Navy statements continued to be submitted. From Mr. Graesle of the 
Treasury Department I learn that, up to and including the fiscal year 1934, they, 
were printed in the Annual Reports of the Secretaries of War and of the Navy, 
respectively. Since 1934 the War Department statement has been submitted to 
Congress in manuscript form but not printed; the Navy Department statement 
has been printed in a separate (departmental) document but has not been sub- 
mitted to Congress. 

27. A.S.P., Post Office , p. 64. 
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been made with economy, and in strict conformity with the objects of 
Congress, in making them, would require greater time and research 
than could be bestowed by any committee, without a total abandon- 
ment of all legislative duties. Indeed, the investigation of any consider- 
able item of expenditure, when pursued in all its details, would be a 
work of time and labor 

And again, in 1828 the Committee or the Public Accounts and 
Expenditures of the State Department frankly reported its in- 
ability to enter into a critical examination of the justness of the 
multiplied items in the accounts subject to its scrutiny.’® 

The failure of these committees to function as expected in- 
duced a variety of suggestions for reform, three of which deserve 
mention. 

In 1821 the Committee on Expenditures in the Xavy Depart- 
ment, in the report above referred to, proposed the establish- 
ment of a committee of Congress which should be authorized to 
sit during the recess: 

After the adjournment of Congress they could, uninterruptedly, pur- 
sue their investigations under every head of appropriation, in all the 
various branches of expenditure. And it cannot be doubted, but that, 
if abuses do exist, they would be able to detect them, and by infor- 
mation thus elicited would have it in their power to propose such 
measures as might be ncces.sary to add to the economy of the depart- 
ments and the accountability of their officers. It is confidently be- 
lieved, that much money might be saved annually to the public coffers, 
by the labors of a faithful and zealous committee, who would examine 
minutely for themselves, and who, without favor, fear, or affection, 
would expose to public view and public indignation, the peculators 
of the Treasury, if any such there be.®* 

More particularly, such a committee would examine whether the 
expenditures of the several departments were in every particular 
justified by law and whether the claims from time to time satis- 
fied and charged by the several departments were supported by 
sufficient vouchers. 

38. i6th Cong., 2d sess., H.Rep. 67, p. i. 2 q. A.S.P., Finance, V, 998. 

30. Ibid., V, 2. 
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In 1838 the Committee on Public Expenditures brought in a 
report in pursuance of a resolution of the House of Representa- 
tives instructing them to report 

whether it is compatible with their other duties to enter upon that 
sort of rigid examination necessary by comparing, with the several 
laws making appropriations, the disbursements under them, and the 
vouchers in support of them, according to the spirit of the sixty-fifth 
rule of the House, and the objects in said resolutions specified; and 
also to report, if necessary, what further provisions and arrangements 
are wanted to add to the economy of the Departments and the ac- 
countability of their officers.®^ 

In this document they attempted, inter alia, to define the distribu- 
tion of duties which it would be expedient to make between them- 
selves and the six standing committees. For themselves they 
chose to examine into the laws making appropriations and to 
ascertain: (i) whether the money thus appropriated had been 
drawn from the Treasury for the specific object designated in 
the law making the appropriation ; ( 2 ) whether any more had 
been drawn than might have been authorized by the law; (3) 
whether the money had been drawn on the requisition of proper 
officers of the departments for whose use the appropriation might 
have been made. This would leave to the six standing committees 
on the particular departments the task of ascertaining (4) 
whether each department had properly applied the money thus 
placed at its disposal ; ( 5 ) whether the vouchers for its disburse- 
ments were regular; and (6) whether the expenditure had been 
made with due regard to economy and in good faith for the public 
service. It was hoped and believed by the authors of these sug- 
gestions that under this di.stribution of duties such an examina- 
tion might be made into the expenditures of the public moneys of 
the nation as would insure a just economy in the several depart- 
ments and a proper accountability of the officers of the govern- 
ment.*' 

Finally may be noticed the suggestions of Levi Woodbury, 

31. Ibid., V, 84s. 

32. It will be remarked that the Committee on Public Expenditures proposed 
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Secretary of the Treasury. Reporting in 1834 on a plan for re- 
organizing the Treasury, he stated that, in spite of all the ob- 
stacles which then exist^ to prevent the smallest sum from being 
taken out of the Treasury without the previous authority of Con- 
gress, it was still possible through a combination of officers or 
through an accident for public moneys to be improperly with- 
drawn. To guard against this he recommended that Congress, by 
a standing law, require a periodical examination, by a joint 
committee of the two Houses, annually appointed, into the acts, 
proceedings, and condition of the several executive departments 
and the offices connected therewith, in relation to the receipt and 
expenditures of public money. He went on to say: 

That examination going beyond the form and records, beyond the 
face of all the accounts kept, and even the publication, required by 
the Constitution, of the receipts and expenditures of all public money, 
should, in a special manner, whenever the slightest suspicion exists, 
extend to a close inquiry into the settlement itself, of any accounts; 
the occasion for any allowances, the rules and extent of all discretion- 
ary expenditures; the evidences of the actual amount of money in 
the Treasury; and anv other circumstance which would tend to de- 
tect error, or lead to salutary improvements in any of the existing 
laws,®* 

None of these plans, it is to observed , was adopted ; nor does 
it appear that any of them was seriously considered by Con- 
gress. Yet they are of interest as showing at this period both the 
need for and the nonexi.stence of a real system of legislative 
scrutiny. 

In 1840 a move was made to abolish the dormant Committee 
on Public Expenditures. On March 5 George X. Briggs, from 
that committee, reported the following resolution: 

to reserve to themselves the easiest and the least important part of the exami- 
nation and to assip^ to the six standing committees the most difficult part and 
the only one of real significance. For overexpendilure, not overdraft, is the 
trespass against Congress; the latter may be adjusted; the former may not. 
Besides, it is evident that the whole of the appropriations may be drawn from 
the Treasury with all the forms of legality, and yet the whole, after withdrawal, 
may be misapplied. 

33. 23d Cong., 2d sess., S.Doc. 6, p. 12. 
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Resolved, That, the duties originally assigned to the Committee on 
Public Expenditures, by the rules of the House having since been 
transferred to other committees, and the said Committee on Public 
Expenditures having no duties to perform, the rule for its appoint- 
ment be abolished.** 

This proposal led to an interesting debate. 

The members of the Committee, arguing for its dissolution, de- 
clared themselves unanimously of the opinion that their func- 
tions had ceased. One of them, Hiland Hall, sought to show that 
the rule defining the powers and duties of the Committee had 
been in effect repealed and that the duties had been transferred 
to and distributed among the six committees on expenditures in 
the several departments of the government which were created 
and added to the list of standing committees on March 30, i8i6: 
“He could find no jurisdiction in that committee which had not 
been transferred to those six committees. This committee had 
not made a report since the year 1822., . . Briggs, the Chair- 
man of the Committee, regaled the House with “some amusing 
statements to show the perfect oblivion to which everything con- 
nected with this committee, save its name alone, had been con- 
signed.”*® Others took a similar view. In short, it was contended 
that the Committee should be discontinued: (a) because it had 
done nothing, and ( b ) because it had nothing to do. 

The conclusion was not, however, acceptable to the majority 
of the House. Caleb Cushing, denying that the powers of the 
Committee had been transferred or annulled, declared that be- 
cause there had been neglect before was no argument that the 
Committee should be abolished now.*^ John Quincy Adams 
thought that “if the committees on the expenditures of the sev- 
eral departments should do their duty, they would be auxiliary 
to the general Committee on the Public Expenditures and would 
enable them to make more satisfactory reports than have ever 
been made.”** Inviting attention to a book of receipts and ex- 
penditures, he suggested that 


34. Cong, Globe, 26th Cong., 1st sess., p. 23Q. 

35. Ibid., p. 338. 36. Ibid., p. 319. 

37. Ibid. 38. Ibid., p. 352. 
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if the Committee on Public Expenditures had taken up the document 
which he held in his hand . . , they might have saved millions of 
dollars. They might do so even now, late as it was in the session ; and 
if they did their duty the country would have reason to rejoice if the 
House should refuse to abolish the committee."" 

But the most elaborate speech against Briggs’s resolution was 
delivered by Isaac Leet.'*" Beginning with a lawyer’s argument 
to show that the powers of the general Committee on Public Ex- 
penditures were more extensive than those of any of the six com- 
mittees on the expenditures of the several departments and were 
coequal with those of all of them combined, he gradually warmed 
to his subject; 

All appropriations of whatever kind, must, according to the Consti- 
tution, receive the sanction of this House; not one dollar can be ap- 
plied to any pur])ose, by any officer of Government, except in pur- 
suance of law, in the passage of which this Houst' must of necessity 
have a voice. Vast sums are annually received and disbursed by the 
different departments. Millions flow into and out of your Treasury 
every year. The people look to the Legislative branch of the Govern- 
ment to extend their aid, at all events, in preventing abuses, and in 
correcting such as may creep into the management of the public 
treasure, in any of the various ramifications of the business of the 
Government. What, sir. shall we be told that there is nothing for the 
Committee on Public Expenditures to do? 

The ready re.sponse was that there were the Treasury Depart- 
ment, the Navy Department, the Post Office Department, the 
War Department, each of them handling million.s of dollars a 
year; “Will not all the.se vast and magnificent fields furnish suf- 
ficient ground for a committee, however experienced, however 
learned and laborious, to explore?" Surely they will, said Mr. 
Leet, and sarcastically continued; 

In this view of the subject, I would most respectfully and anxiously 
inquire, in the language of the resolution, why will you abolish one of 
the most important committees, which has been raised for the purpose 
of having and exercising a supervisory power over all the affairs of 

40. Ibid., pp. 348-350. 


39. Ibid., p. 3SO. 
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State, so far as expenditures are concerned? Why deprive ourselves, 
by a kind of suicidal act, of the main instrument which the Consti- 
tution of our country has placed in our hands for accomplishing 
these great purposes? 

What if the Committee had done nothing? Perhaps there was 
nothing to do — nothing which seemed to call for investigation. 
But the nonexistence of abuses was no argument for doing away 
with the Committee. 

Destroy your committee, and you will at the same time lose every 
particle of moral influence which the having a standing tribunal, 
which can look into the various branches of Government, whenever 
it chooses, is calculated to give the House. Sir, I would, keep the com- 
mittee; I would preserve this board of visitors, in order that every 
Administration, in time to come, may at all times keep its “house in 
order,” not know’ing “the day nor the hour when they may be called 
upon to give an account of their stewardship.” 

And so he concluded that he could not vote for abolishing the 
Committee or justify such a vote to an honest and enlightened 
constituency; 

Would they be satisfied with my telling them there was no necessity 
for this Committee on Public Expenditures? Would they agree that 
the only committee, which had a jurisdiction commensurate with all 
the departments of (lovernment; which could march into any of the 
places where the public treasure was kept, and detect abuses, if any 
prevailed; would they, I say. agree to have that committee abolished? 
I think not. 

The great majority of the House agreed with Leet, Adams, and 
Cushing, and Briggs’s resolution was rejected by a vote of 148 
to 6. Thus the Committee was saved against its will — a fact of 
no great significance in itself but interesting as showing the reali- 
zation on the part of Congress of the political need for some sym- 
bol of legislative scrutiny of the executive accounts. 

During the 27 th Congress the Committee on Public Expendi- 
tures indulged in a great show of activity. From the time of its 
establishment until 1842 it had submitted seven reports; it now 
submitted twenty-two. But even so, it made no pretense of thor- 
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oughly examining the transactions of the departments. In one 
report it declared — 

that, from the immense appropriations which have been made for the 
last seven years, and the large amounts of money expended under 
them during that time, it would be utterly impossible for a committee 
of this House, with the short time daily allowed to them, to make 
anything like a detailed examination, as contemplated by the rule 
defining their duties/* 

The best it could do was to investigate the more important dis- 
bursements and, from time to time, present the results to Con- 
gress with a view “of securing economy in the management of 
the Government, and of preserving a strict accountability of offi- 
cers who are charged with the management of the public money.” 
This was something less than was needed. 

After the expiration of the 2 7th Congress the Committee on 
Public Expenditures seems to have relapsed into its former in- 
activity, But it dragged on its existence for forty years, during 
the course of which it submitted thirteen reports. 

Why, it may be asked, did not the Committee on Public Ex- 
penditures or the six standing committees, unable to audit the ac- 
counts them.selves, employ the services of the comptrollers and 
auditors of the Treasury Department to that end? The answer is 
simple; because it was precisely these officers whose actions were 
frequently under investigation. Commenting on a case of flagrant 
unfaithfulness on the part of a disbursing officer, the Commit- 
tee on Public Expenditures remarked “the want of a proper vigi- 
lance” in the accounting officers of the Treasury. 

It is in vain that laws are enacted to prevent defalcations, by holding 
disbursing agents to a strict accountability, unless the officers, whose 
duty it is, shall enforce those laws. If their provisions are disregarded 
by the accounting officers of the Treasury, they will be by those en- 
trusted with the public funds. If the sentinel who is placed over the 
Treasury be not vigilant, what security have the people? If he nods 
upon his post, will depredators sleep? *- 

41, a7th Cong., ad sess., H.Rep. 458, p. i. 

42. lind., H.Rep. 453, p. i. 
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In another report the same Committee, remarking that it was 
not the province of the accounting officers of the Treasury to dis- 
pense the equity of the government unless authorized to do so by 
a law of Congress, suggested that in the making of a certain al- 
lowance the daily visits of a popular Vice-President had had a 
more persuasive influence wiUi the accounting officers than the 
strength of the testimony by which the claim was sustained/* In 
still a third report it complained that the accounting officers had 
placed no check upon the will of the contracting and disbursing 
officers: “Whatever has been expended seems to have been al- 
lowed, and thus the discretion of a subordinate officer has given 
law to the scrutiny of a higher officer.”^ ‘ 

In short, the committees on expenditures did not utilize the 
service of the accounting officers as Congressional auditors be- 
cause they did not trust them. That the persons who had made 
the final determinations of the amounts due might also be the 
best persons to report to Congress on the correctness of those de- 
terminations is one idea that seems not to have occurred to the 
Congressmen of these times. This was a fallacy reserved to the 
twentieth century and to the authors of the Budget and Account- 
ing Act of 1921. 

In 1842 an improvement was made in the system of accounts 
by the passage of an act defining and establishing the fiscal 
year.^® The first section of this act, which is still in force, pro- 
vided that on and after July i, 1843, the fiscal year of the Treas- 
ury of the United States, in all matters of accounts, receipts, ex- 
penditures, estimates, and appropriations, should commence on 
July I , and that the report and estimates required to be prepared 
and laid before Congress, at the commencement of each session, 
by the Secretary of the Treasury in obedience to the acts of Sep- 
tember 2, 1789, and May 10, 1800, should relate to the fiscal 
year. The third section enacted that the statements of receipts 
and expenditures required to be published annually should, on 
and after July i, 1843, be prepared and published for the fiscal 
year. This reform, the declared intention of which was to bring 

43. Ibid., H.Rep. 454, p. 6. 44- Ibid., H.Rep. 458, p. 17. 

4 S- S Stat. 536. 
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the fiscal year into correspondence with the commercial year, 
had been recommended by Levi Woodbury, as Secretary of the 
Treasury, and was supported by him as Senator from New 
Hampshire, in 1842. It should be noticed in passing that the 
statements of receipts and expenditures referred to in the act 
were not, as might be expected, transmitted to Congress at its 
first regular session following the close of the fiscal year to which 
they related but at some subsequent session. 

The debate on the continuance of the Committee on Public 
Expenditures and, to a less degree, the establishment of the fiscal 
year are turning points which invite a backward glance at the 
attitude of Congress toward the problem of retrospective control 
during the years to which this chapter has been limited. One 
point stands out. Congress knew that it could have no control 
without scrutiny. It knew that the appropriation of the public 
moneys to the various branches of the public service was a mere 
form unless it were soon followed by a careful examination of the 
results of expenditure. That Congress failed to invent the neces- 
sary machinery for achieving its object — that the reports which 
it required were inadequate and untimely, that its committees on 
expenditures were inefficient for the purposes of their creation — 
is a fact of subordinate im[)ortance. The truth which we must 
carry with us is that Congress saw the difticulty which obstructed 
its control. 

W'e are now about to enter upon a period when that percep- 
tion will disappear, when Congress will become so careless of the 
past that it will no longer insist upon the production of appro- 
priation reports nor seek through its committees tc compare ex- 
penditures with appropriations, when whatever investigative 
energies it still possesses ( these will be at times not inconsider- 
able) will be directed toward ends other than the maintenance of 
retrospective control. Three quarters of a century are to pass be- 
fore Congress will again understand, briefly and partially, that 
without knowledge of the executive transactions its control over 
expenditures is “a mere name — an empty shadow.” 



CHAPTER XI 


THE DIFFICULTY IGNORED: 1842-1921 

T he period with which this chapter is concerned begins 
with a blank of thirty-odd years in which no incident de- 
serves recording, other perhaps than the appointment in 
i860 of a standing committee on so much of the accounts and ex- 
penditures as related to the Interior Department and in 1874 of 
a similar committee on so much of the accounts and expenditures 
as related to the Department of Justice.’ The indifference of Con- 
gress to the problem of retrospective control was reflected in the 
inactivity of its expenditure committees — and this, in turn, was 
almost complete. In a report of the Committee on Expenditures in 
the Department of Justice submitted to the House of Representa- 
tives in the closing days of the 43d Congress it was said of the 
several committees and of the rule defining their duties that: 

An inspection of the records and the annals of Congress discloses the 
fact that, in the nearly sixty years intervening since the authority for 
their creation, only 31 reports have been presented, responsive to the 
very rigid requirements of this rule; and, as it was predicted at the or- 
ganization of these committees, those reports have been general and 
cursory. There has never been any effort it would seem, to keep them up 
regularly year by year. They have almost of late years, fallen into 
disuse.' 

When investigation was desired, it was the custom of the House 
to appoint a select committee for the purpose rather than to refer 

I. Cong. Globe, 36th Cong, ist sess., p. 1209; 2 Cong. Rec., 677. TTie Depart- 
ment of the Interior was established in 1849; the Department of Justice in 1870. 

2. 43d Cong., 2d sess., H.Rep. 278, p. 3. The number of reports submitted 
by the committees is here much understated, as appears from the index to 
McKee’s compilation of committee reports. But an examination of the reports 
actually submitted will convince anyone that the Committee was substantially 
correct in its estimate of their value. 
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the subject to the appropriate standing committee on expendi- 
tures.® 

It is not until a.decade after the close of the Civil War that the 
thread of our story reappears in the web of history. The idea of 
the committee from which we have quoted above was that the 
committees on expenditures “should be active and not dormant.” 
Already — the year was 1875 — events were shaping to make them 
so. For some years the frauds and immoralities of the postwar 
boom years had been rising, as it were, to the surface of politics 
and obtruding themselves on the public view .* The Credit Mo- 
bilier scandal in 1872, the “back-pay steal” or Salary Grab Act 
in 1873, the Sanborn Contracts scandal in 1874, the Whiskey 
Ring scandal in 1875 were disclosures of corruption and of low 
official morality which excited the interest and indignation of 
even a postwar electorate. In the midst of these revelations® had 
come the tumultuary elections of 1874 and a gain by the Demo- 
cratic party of almost 100 seats in the House of Representatives 
alone. Consider then the political situation in December, 1875, 
when the 44th Congress assembled for their initial session: There 
was great popular interest in official corruption; the House of 
Representatives was controlled by the Democratic party for the 
first time since the days of Buchanan; the Republican adminis- 
tration of President Grant was still in power; and just around 
the corner lay the elections of 1876 with their prize the Presi- 
dency itself. This was a conjunction of circumstances which 
made investigation inevitable: and inevitably investigation 
came. 

On January 5, 1876, Representative Morrison, Chairman of 

3. See, on this practice, the complaints of Representative Edwards. Cong. Globe, 
37th Cong., ist sess., pp. i6o, 23c. 

4. Allan Nevins justly remarks (hat ‘ 4 t is an illusion to think of 1875-76 as the 
scandalous years. They were merely the years in which the great scandals of the 
earlier period were dragged to light.’* Hamilton Fish (New York, 1937). P- 640, 
Nevins gives a good account of these scandals in the work cited and in his Life of 
Abram S. Hewitt. 

5. Many of them were due to the efforts of Republicans. The Sanborn con* 
tracts were investigated by the strongly Republican Ways and Means Com* 
mittee. The Whiskey Ring was exposed by Benjamin H. Bristow, Grant’s Sec- 
retary of the Treasury. 
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the Committee on Ways and Meao'i, selit to the Clerk a resolu- 
tion proposing that certain of the more important committees of 
the House be instructed to examine into the conduct of the differ- 
ent branches of the public service and, what is of more interest to 
our present inquiry, that the committees on expenditures in the 
several departments be instructed 

to proceed at once, as required by the rules of the House, to examine 
into the state of the accounts and expenditures of the respective De- 
partments submitted to them, and to examine and report particularly 
whether the expenditures of the respective Departments are justified 
by law; whether the claims from time to time satisfied and discharged 
by the respective Departments are supported by sufficient vouchers, 
establishing their justness both as to their character and amount; 
whether such claims have been discharged out of funds appropriated 
therefor, and whether all moneys have been disbursed in conformity 
with appropriation laws; whether any, and what, provisions are 
necessary to be adopted to provide more perfectly for the proper ap- 
plication of the public moneys and to secure the Government from 
demands unjust in their character or extravagant in their amount; 
whether any, and what, retrenchment can be made in the expenditures 
of the several Departments, without detriment to the public service; 
whether any, and what, abuses at any time exist in the failure to 
enforce the payment of moneys which may be due to the United 
States from public defaulters or others; and to report from time to 
time, such provisions and arrangements as may be necessary to add 
to the economy of the several Departments and the accountability of 
their officers; whether any offices belonging to the branches or De- 
partments, respectively, concerning whose expenditures it is their 
duty to inquire, have Ijecome useless or unnecessary; and to report, 
from time to time, on the expediency of modifying or abolishing the 
same; also to examine into the pay and emoluments of all officers 
under the laws of the United States; and to report, from time to time, 
such a reduction or increase thereof as a just economy and the public 
service may require. 

This, it will be observed, was a mere recital of the duties required 
of the committees by the resolves of i8i6 and 1817. But Morri- 
son’s resolution went further. It provided also that 
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for the purpose of enabling the several committees to fully compre- 
hend the workings of the various branches or Departments of GovWn- 
ment, respectively, the investigations of said committees may cover 
such period in the past as each of said committees may deem neces- 
sary for its own guidance or information, or for the protection of the 
public interests, in the exposing of frauds or abuses of any kind in 
said Departments; and said committees are authorized to send for 
persons and papers, and may report by bill or otherwise.® 

Without noticing this enlargement of the powers of the commit- 
tees the House on January 14 by unanimous vote agreed to the 
resolution/ 

The effect of Morrison’s resolution was to turn the House into 
a sort of grand jury or, as Fernando Wood preferred to call it, “a 
grand inquest of the nation.” “Why, sir,” said Representative 
Hale, reviewing the period, 

almost the entire business of the House was given up to what was 
called investigation. The mania spread to all the committees of the 
House. I believe the old and dignified Committee of Ways and Means 
was, with its regular duties to discharge, infected with this disease 
for investigation. . . . Sir, I believe that the only committee in the 
last House of Representatives that did not get into the investigating 
mania was the Committee on Appropriations.* 

The political consequences were unfavorable to the Repub- 
lican party. With authority to summon witnesses and call for 
papers the Democratically controlled committees drew a dragnet 
across the departments. The catch was not perhaps as great as 
might have been expected — the little fish got through and the 
big ones broke the net — but one man at least, General Belknap, 
the Secretary of War, was exposed to public view as a man en- 
gaged in the sale of government offices. His resignation, impeach- 

6. 4 Cong, Rec., 268. 

7. The Republicans later explained their failure to protest as follows: “There 
were certain specifications made by the newspapers, and rather than it should 
be said that, pending a political contest, we objected to or stifled investigation, 
members on this side of the House consented ” Representative Hale, January 
10, 1878, 7 Cong, Rec., 272. 

8. Ibid., 272, 273. 



228 The Spending Power 

ment, and the manner of his acquittal* profoundly affected pub- 
lic opinion and undoubtedly played a part in the elections of 
1876, which resulted, it will be remembered, in the return of a 
Democratic House, in further Democratic gains in the Senate, 
and in the near, if not actual, election of Tilden to the Presi- 
dency. 

It is worth noticing that Clymer, the Chairman of the Commit- 
tee on Expenditures in the War Department, ascribed the success 
of his committee entirely to the possession of the extra powers 
conferred upon it by Morrison’s resolution; ‘'I will say to you, if 
that committee had not been armed with the power of subpoena 
and attachment, that crime, that disgrace and dishonor would 
never have been exposed in at least one Department of the Gov- 
ernment.’”® 

This new mode of inquiry was, of course, very agreeable to the 
Democrats. Accordingly, soon after the new Congress assembled 
in October, 1877, Representative Glover moved a resolution 
identical with Morrison’s resolution of the preceding Congress." 
This, having been referred to the Committee of Ways and 
Means, was reported back on December 14 in substantially the 
same form, except that the committees were to be further au- 
thorized to sit during any recess which might occur during the 
session. A storm of protest immediately arose from the Repub- 
lican side. Garfield, Hale, and others now discovered an extreme 
sensibility for the precedents of the House and the feelings of ex- 
ecutive officers. “Nobody,” said Hale, 

objects to these committees in the exercise of their regular powers, 
going on here in Washington and investigating, as they will be given 

9. Thirty-seven Senators voted to convict, 25 to acquit — a two-thirds vote 
being necessary for conviction. Of those who voted not guilty, 22 said they did so 
because they believed the Senate had no constitutional right to convict a public 
officer on impeachment proceedings instituted after he had left office; 2 main- 
tained that bribery within the meaning of the statute had not been sufficiently 
proved; only i cast his vote without comment. The Senate proceedings will be 
found in the Congressional Record, Vol. IV, Part 7. George F. Hoar gives a good 
account of the case in his Autobiography of Seventy Years (New York, 1903), 

I, 364-368. 

TO. 7 Cong, Rec., 273. 


II. 6 Cong. Rec., 262. 
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full leave and license to do, these Departments, which are doing their 
best at this time to conduct aright the affairs of the Government. But 
if it is sought now and here, before the recess, to give these extraor- 
dinary powers to them to go to other places and to call for persons 
and papers, powers never before possessed by these committees, ex- 
cepting during the last Congress — and that should teach us not to 
grant these powers now — then it may as well be understood that it 
will be resisted. 

Others might be willing to endow these committees with unusual 
powers to “follow up, and nose around, and harass” the faithful 
heads of departments, but the Republican minority was not: 

Let me say while I am up that I do not object to the most thorough 
and complete investigation with the ordinary powers which have been 
employed for that purpose for years. I say that the experience which 
we got in the last Congress of the effect of giving these extraordinary 
powers to committees, the things they did and sought to do beyond 
what should have been done, taught me a lesson that I should never 
consent to any such extraordinary power being given again. And it 
is not for the purpose of stopping fair, open, stjUare investigation; 
nothing of the kind.’- 

These objections, reinforced by parliamentary tactics of a dila- 
tory nature, procured the postponement of the resolution until 
after the Christmas recess, but in the end it was adopted and the 
disputed powers were given to the committees. 

Already, however, public interest in executive corruption was 
on the wane. No topic could compete with the disputed election 
of 1876; and, when the eminently respectable President Hayes 
entered upon his office, the expectation of future integrity drew' 
a veil, at least partially, over the evil doings of the past. In Con- 
gress, too, a weariness of investigation was developing. The in- 
discriminate inquiries of the House committees had themselves 
aroused some disgust, and now that the great political crisis was 
over it seemed to many that the old rule should be restored, 
namely, that “investigation should be conducted by committees 
with some let and hindrance to their powers” or, to put the mat- 


12, 7 Cong . Rec ., 220-230. 
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ter more frankly, that there should be no investigation at all, 
save only of specific charges. 

Perhaps nothing better illustrates the change in the attitude 
of Congress toward the business of inquiry than an incident un- 
recorded in political histories. I refer to the suppression of the 
report from the Committee on Expenditures of the Treasury De- 
partment commonly known as Glover’s report. John Sherman, 
the Secretary of the Treasury concerned, gives us the following 
account of the affair in his autobiography ; 

He [Glover] came to the department and every facility was given 
him for examination. He was allowed experts to aid him in the work, 
and continued the investigation for two years until the close of the 
Congress. His committee incurred much expense, but was unable to 
find that any of the public money had been wasted or lost. His report, 
submitted in the closing days of Congress, was not ordered to be 
printed. Subsequently, on the 15th of April, 1879, after Mr. Glover 
had ceased to be a member of the House, a petition from him was 
presented asking that his report be printed, which was referred to a 
committee, but they did not seem to think the report of much con- 
sequence, as they did not recommend it be printed.” 

The public records, however, tell a very different story. Accord- 
ing to these it appears that on March 3, 1S79, being the last day 
of the 45th Congress, the House of Representatives, without a 
dissenting voice, ordered the printing of the report, together with 
the testimony taken by the Committee. Representative Conger 
thereupon made a motion to reconsider the vote just taken. This 
motion was pending when Congress adjourned. The Clerk of the 
House now discovered a parliamentary scruple; holding that he 
had no power to have the publication made while the motion to 
reconsider was pending, he declined to execute the order of the 
House. Consequently on April 15, 1879, Glover, as stated by 
Sherman, petitioned the new House of Representatives that his 
report be printed. On June 20 the Committee on Printing, to 
whom the petition was referred, reported out a resolution 

that the order of the House of Representatives March 3, 1879, for the 
printing of the report of the Committee on Expenditures in the Treas- 

1$. John Sherman, Recollections (Autograph ed.)y II> 658. 
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ury Department with the accompanying evidence, be executed, and 
that said report and evidence take their place in the series of reports 
of the committees of the House in the Forty-iifth Congress. 

Conger hastily objected on a point of order to the consideration 
of this resolution and eventually secured its withdrawal — ^but 
not before the House had been given some idea of the contents 
of Glover’s report. From the Republicans they learned that the 
report was “an unseemly thing to issue from the House of Rep- 
resentatives”; from the Democrats they discovered that “it is 
full of meat, and it hurts the other side of the House.” There the 
matter rested until January 8, 1880, when the Committee on 
Printing again brought in their resolution to print. But on Janu- 
ary 13 this was recommitted. Finally on May 12 the Committee 
on Printing reported a resolution that they be instructed to in- 
quire further into the subject — which resolution being adopted, 
Glover’s report dropped from view.“ 

The incident is curious not only because it illustrates an 
apathy in Congress on the subject of inquiry but more particu- 
larly because it suggests that the reports of these committees on 
expenditures were looked upon not as legislative but as political 
documents. 

The 44th and 45th Congresses were the only ones in which the 
committees of the House were, in advance, before any case was 
alleged, empowered to send for persons and papers. In the 46th 
Congress no resolution similar to Morrison’s or Glover’s was so 
much as introduced. This circumstance did not, however, imme- 
diately terminate the investigations of the committees on ex- 
penditures. Some of them at least remained for a time fairly 
active — so active that Woodrow Wilson, writing in 1884 shortly 
after the Committee on Expenditures in the Department of Jus- 
tice had exposed the infamous “star-route” frauds, was led in- 
cautiously to observe that “it would seem that the supervision 
exercised by Congress over expenditures is more thorough than 
that which is exercised by the Commons in England.’”® But the 
weakening of the stimuli to activity gradually had its effect. The 

14. The report is said to have been printed in the New York Sun in 1879. 

15. Woodrow Wilson, Congressional Government (1013 ed.), p. 175. 
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reports of the committees fell off first in quality, then in quan- 
tity; finally they ceased altogether. During President Cleve- 
land’s last Congress (the 54th) the committees between them 
made but one report; during the next four Congresses, none.'* 

The interlude of energy was over. What shall we say of it while 
it lasted? Shall we say that Congress for once, however briefly, 
was possessed of an instrument of scrutiny “with powers equal 
to the object”? Unfortunately we cannot do so. Wil.son, who 
thought highly of them, was forced to admit that “though these 
Committees are so many and so completely armed with powers, 
indications are not wanting that more abuses run at large in the 
departments than they, with all their eyes, are able to detect.’”^ 
The remarks of the 43d Congress’ energetic Committee on Ex- 
penditures in the Department of Justice declared the same truth : 

In respon.se to the first duty enjoined l)y the 103d rule, your com- 
mittee would say that it is very difficult, if not almost impossible, for 
any committee, in the limited period of a Congress, to determine 
either whether the expenditures in the respective Departments are 
justified by law; whether the claims, satisfied and discharged, are 
supported by satisfactory vouchers, both as to character and amount, 
and whether such claims have been discharged out of funds appro- 
priated therefor; and whether all moneys have been disbursed in 
conformity with appropriation laws.’** 

A similar intimation is to be found in the desultory statements 
of the 52d Congress’ Committee on Expenditures in the State De- 
partment: 

A strict and thorough scrutiny of each and every item of ex[)enditure 
has not been possible. Yet the committee has gone over the accounts 
in a general way, viewing the vouchers and scrutinizing in some cases 

16. The reference is to printed reports. I have not ascertained how many 
reports (if an\ ) were suhmitted but not printed. 

17. Woodrow Wilson, op. rt , pp 177-178. These indications were that the 
Senate, though without similar permanent committee's, had sometimes “dis- 
covered dishone.st dealings that had altogether escaped the vigilance of the 
eight House Committees”; and that these eight had occasionally, “by special 
effort,” brought to light tran.sactions “which would never have been unearthed 
in the ordinary routine course of their usual procedure ” 

18. 43d Cong., 2d sess., H.Rep. 278, p. 4. 
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more carefully. In no case has the committee been able to detect an 
improper or unathorized expenditure. But in some instances we have 
fotmd the expenditures to exceed the annual appropriation and others 
to fall short of it. Your committee, however, would not be understood 
to certify to the entire correctness of the many accounts. But they 
simply say that, so far as they have been able to discover from the 
means of investigation accessible to them, no improper expenditure 
seems to have been made.’* 

The contemporary testimonies seem conclusive. But even if 
we did not have them we should be compelled to assert the in- 
ability of the committees thoroughly to scrutinize the executive 
transactions. From the point of view of mere machinery the com- 
mittees were as inefficient as they had always been. They could 
elucidate particular misfeasances to which their attention was 
directed by departmental informers or which were accidentally 
uncovered in the application of the muck rake; but any examina- 
tion of the detail of accounts was quite beyond their competence. 
It is only necessary to notice that no accounts were regularly 
submitted to or referred to them; and, what is equally important, 
that they were not served, as for example the Public Accounts 
Committee of the House of Commons is served, by a great public 
department whose principal dutv was to aid them continuously 
and regularly in the audit of accounts.-" Without these and per- 
haps other mechanical aids the establishment of a real system of 
Congressional scrutiii)’ and retrospective control was. a priori, 
impossible. 

Ip. 5 2d Cong., 2d ses?., H.Rep. 2010, p. i. The pabsage is curious in that it 
suggests how indifferent Congress had become to a strict adherence to the ap- 
propriation laws. 

20. That accounts should be required of the spending departments was sug- 
gested by at least one committee: “Each department,” wrote the Committee on 
Expenditures in the Interior Department, “should al^o by law be required to 
furnish annually a statement in detail of the di.sburscmenls of its several 
bureaus. . . . Neither the Interior Department nor any bureau thereof now 
furnishe.s such statements and it will readily be perceived that the advantages 
to be derived therefrom would be of inestimable value in directing legislation 
and controlling public expenditures.” 4Sth Cong., 3d scss., H.Rep. 180, p. 5. The 
idea of creating an officer comparable to the English Comptroller and Auditor 
General to 5er\T as the acting hand of the committees on expenditures seems to 
have occurred to no one. 
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We must now notice, what is very remarkable, that Congress 
seems hardly to have desired the establishment of such a system. 
To this very period of greatest activity must be referred a singu- 
lar change in the concept of the House of Representatives as to 
the proper functions of its committees on expenditures. I do not 
refer particularly to the discovery that they could be made effec- 
tive political engines for the gathering of campaign materials, 
nor even to the idea that their principal object was to investigate 
and report on particular allegations of malversation. I have ref- 
erence rather to the budding notion that their inquiries should be 
directed toward the future rather than the past and that they 
should be instruments of anticipatory rather than retrospective 
control. 

When the committees were first established it had been clearly 
understood that they were primarily and directly concerned with 
approved expenditure and with seeing that the intentions of Con- 
gress had been carried out in the proper manner ; that they were 
only indirectly concerned with the question of whether the pro- 
vision made by Congress was or was not excessive. Now, how- 
ever, the emphasis was reversed. The idea arose that the com- 
mittees were not so much interested in past regularity as in fu- 
ture economy. To compare promise with performance was well 
enough in its way, but it was troublesome, indeed impossible, for 
a committee to do; and after all was it not locking the stable door 
after the horse was stolen? Far better to compare performance 
with request and, profiting by the knowledge thus gained, to re- 
duce the estimates. 

Evidence of this change of view may be found in the records of 
the debates in Congress. Representative Buckner, for example, 
supporting the resolution originated by Glover, argued in 1878 
as follows; 

The main and primary object of the resolution is that we may find 
some means by which to cut down expenditures in the various De- 
partments of the Government. I understand that is the principal, the 
prime object; others may be subsidiary to it, but that is the chief 
object.®^ 

a I. 7 Cong. Rec., 275. 
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But still stronger evidence is to be found in the singular recom- 
mendation made in 1879 by the Committee on Expenditures in 
the Interior Department that the rules of the House be amended 
so as to give the committees on expenditures charge of the annual 
estimates of the several departments. This was to be done by re- 
ferring the annual estimates to them for examination and report 
to the House — the reports so made to be referred to the Commit- 
tee on Appropriations. It was argued that this reform would di- 
vide the work of the Committee on Appropriations and 

enable the Committees on Expenditures in the State, War, Navy, 
Treasury, Post-Office, and Interior Departments, and Department 
of Justice, to exercise a control and direction over the government 
disbursements which would tend as well to securing a proper economy 
in expenditures as to compel a more careful accountability by the 
heads of the respective departments and their chiefs of bureaus.-- 

It is not too much to say that the rise of this new concept of 
the theoretical duties of the committees on expenditures marks 
an epoch in the history of accounting for public moneys. The 
earlier Congresses knew what they wanted but not how to get it; 
the later Congresses knew neither. 

Returning now to a stricter chronology, we must notice the 
final dissolution of the standing Committee on Public Expendi- 
tures, established in 1814. In the year 1879 the Committee on 
Rules, reporting a comprehensive plan for the revision of the 
rules, recommended among other things that Rule 85, prescrib- 
ing the duties of the Committee on Public Expenditures, be 
dropped entirely, and that this committee be no longer appointed. 
In support of their recommendation they argued that the com- 
mittees on expenditures in the several departments were sepa- 
rately required to do with the accounts and expenditures of each 
department what the Committee on Public Expenditures was 
required to do with all: 

It follows, of course, without argument, that the last-named com- 
mittee cannot “examine into the state of the several public depart- 
ments” as thoroughly as a committee appointed specially and solely 

22. 45th Cong., 3d sess., H.Rep. i8q, p. 5. The suggestion was not adopted. 
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to examine into the accounts and expenditures of a particular depart* 
ment,** 

The House agreed with these representations and presently the 
standing Committee on Public Expenditures ceased to exist.*^ 

At about this same time the Senate, which had hitherto had no 
standing committee on expenditures, began to consider the crea- 
tion of such a body. In 1882 Henry Gassaway Davis proposed 
the appointment of a Committee on Expenditures of Public 
Money with powers to sit during the recess of the Senate and to 
send for persons and papers in all cases. The Committee on 
Rules, to whom Davis’ resolution was referred, not thinking it 
just 

to set afloat a committee which in times of great party excitement 
might serve, and serve very improperly, partisan purposes, which 
might sit in the recess and give out evidence to the public when the 
Department or officer affected would have no power to answer, or to 
meet, or to direct, or to guide the inquiry 

were unwilling to grant the general authority asked for, but satis- 
fied as to the expediency of creating such a committee, presently 
reported a resolution in the following terms. 

Resolved, That there shall be a Committee on Exoenditures of Public 
Money, composed of seven Senators, who shall consider such meas- 
ures tending to economy in public expenditure as shall be referred 
to it, and conduct all investigations into the exj)cnditure of public 
money which shall be ordered by the Senate."” 

23. 46th Cong., 2d sess., H.Rep. 24, p. ii. 

24. The new rules were adopted March 2, 1880, and went into effect March 8 
of the same year; it was provided, however, that no standing committee should 
be abolished during the current (46th) Congress. The Committee on Public 
Expenditures was revived as a Select Committee by the House of Representa- 
tives of the 47th Congress; then it quietly expired. We may notice at this place 
that Rule 103, prescribing and defining the duties of the committees on expendi- 
tures in the several departments became a clause in Rule XI. We may notice 
also the establishment in i88q of a Committee on Expenditures in the Depart- 
ment of Agriculture; the department had been created in 1862 (12 Stat. 387). 

25. 13 Cong. Rec., 1883 (Senator Hoar). 

26. Ibid., 1824. 
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This resolution was debated at some length, the principal argu- 
ment offered in its favor being that the Committee on Finance, 
the Committee on Pensions, the Committee on the Judiciary, and 
other important and hard-worked committees would be much re- 
lieved if particular inquiries which related merely to the lawful- 
ness and to the economy with which money was expended in a 
particular department could be transferred to a committee of 
this kind.*^ Even Hale of Maine, no\/ translated to the Senate, 
approved of the proposal : 

I have had some experience, and some members of the Committee on 
Appropriations have had, during the present session, alluded to by 
the Senator from Massachusetts, where a resolution for investigation 
into the expenditures of a particular fund was referred to the Com- 
mittee on A[)propriatifins, evidently nobody believing that the general 
work of that committee would be much interfered with or interrupted 
by the new work, whereas the result has been that for three months 
almost the entire time of that committee, not allowing it to attend 
to any other duties, has been consumed by that investigation, a sub- 
ject-matter that might very properly have gone to just such a com- 
mittee as the Senator from Massachusetts has now moved.-'* 

Nevertheless the enemies of the proposal secured its postpone- 
ment. 

Presently, however, the Committee on Appropriations, inves- 
tigating certain departmental expenses as mentioned by Senator 
Hale, uncovered some very considerable irregularities, not to 
say frauds, in the accounts of the Treasury Department. They 
found that the contingent fund of that Department 

had been spent in repairs on the Secretary’s private residence, for ex- 
pensive suppers spread before the Secretaiy’s political friends, for 
lemonade for the delectation of the Secretary’s private palate, for bou- 
quets for the gratification of the Secretary’s busiest allies, for carpets 
never delivered, ‘‘ice” never used, and services never rendered; al- 
though these were secrets of which the honest faces of the vouchers 
submitted with the accounts gave not a hint.'-*® 

27. Ibid., 1883 (Senator Hoar). 28. Ibid., 1884. 

ag. This is the summary of the results of the investigation given by Woodrow 
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As a result perhaps of these disagreeable revelations the Sen- 
ate of the next Congress established for the first time a standing 
committee to investigate the expenditures of the executive de- 
partments. This was the Committee on Expenditures of Public 
Money “to consist of seven Senators, which shall consider such 
measures tending to economy and public expenditures as shall 
be referred to it, and conduct all investigations into the expendi- 
ture of public money which shall be ordered by the Senate, unless 
the Senate shall otherwise direct.”"® It was the expectation of the 
Rules Committee that this would become one of the important 
committees of the Senate.®* 

The expectation was disappointed. In 1889 the appointment of 
the committee, which seems never to have reported on any sub- 
ject, was discontinued, so much of the rules as prescribed its du- 
ties was repealed, and its place was taken by a newly created 
standing Committee on the Organization, Conduct, and Ex- 
penditures of the Executive Departments, consisting of nine 
Senators.®® This new committee acted for a time as a sort of 
pneumatic tube for bringing the reports of the Dockery Commis- 
sion to the attention of the Senate. Then it retired to a slumber 
terminated only by its death in the year 1907. 

In 1894 an event took place of little practical importance as 
regards accountability but yet worthy of notice. This was the 
discontinuance of the preparation and publication of the annual 
statement of receipts and expenditures required to be issued by 
the standing order of the House of Representatives of December 
30, 1791, and the substitution therefor of a statement which did 

Wilson, op, ch., p. 17S. It might be added that the expenses of the Sherman Cam- 
paign Committee, a political committee for the advancement of the Secretary's 
candidacy for the presidential nomination of 1880, were also partially met from 
this fund. The mode was to falsify the vouchers: stationery for the Campaign 
Committee being charged up as “file holders”; sugar, lemons, etc., as “candles”; 
eau de cologne, as “friction matches”; etc. See 47th Cong., 1st sess., S.Rep. 265. In 
the interests of fairness it ought to be stated that the investigating committee did 
not accuse Sherman of complicity in these frauds. Sherman in his Recolltctions 
declares himself innocent, that is to say, ignorant of what was being done in his 
behalf. 

30, Senate Journal, January ix, 1884. For the 50th Congress the membership 
of this committee was increased to eight. 

31. 15 Cong, Rec., 231 (Senator Frye). 32. Senate Journal, March 12, 1889. 
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not require the connection to be shown between appropriations 
and disbursements. The circumstances were these. 

On December 7, 1893, the Acting Secretary of the Treasury 
transmitted to the House of Representatives the Register’s Book 
of Receipts and Expenditures for the fiscal year ended June 30, 
1891.®® The House for the first time in its history did not order it 
to be printed. On February 9, 1894, Secretary Carlisle, perhaps 
taking this omission as an indication that the Book was no longer 
desired, directed that its preparation and publication be discon- 
tinued,®* 

The resolution of 1791 having been declared obsolete by order 
of the Secretary of the Treasury, it behooved Congress to require 
the submission of other financial reports. This was not difficult 
to do. Since 1873 a statement had been published informally by 
the Division of Warrants, Estimates, and Appropriations in the 
office of the Secretary of the Treasury under the title of A Com- 
bined Statement of Receipts and Disbursements {apparent and 
actual) of the United States. This showed the same information 
as the receipts and expenditures portion of the Register’s Book, 

33. The tardiness of the statement had long been the object of criticism. In 

1872, for example, the Chief Clerk of the Treasury Department remarked of 
it: . .as this is published nearly two years after the ex()enditures are made, 

it becomes of very little service to Congress in connection with the estimates.*’ 
Report of J. H. Saville to the Secretary of the Treasury, December 15, 187a 
(4. Cong. Rtc., 673). He might better have said that it was of very little service 
for any purpose whatever. In the next decade it fell even further behind. In a 
report made to the Register in 1887 by one of his subordinates it is boasted 
that during the preceding two years the annual statements of the receipts and 
expenditures “making octavo volumes of nearly 400 pages, double columns” 
had been completed and published for the years 18S1, 1882. 1883, and 1884; 
the report also says that the statement for 1885 was “nearly completed” and 
that that for 1886 was “well under way.” soth Cong., ist sess., S.Rep. 507, Part 
2, p. 170. The inutility of these dilatory documents may readily be imagined. 

34. Secretary to the Register of the Treasury'. February 0, 1804. Press Copies, 
Series “B,” Vol. XX (Treasury MSS.) This course had been recommended to him 
by the Chairman of the Joint Commu^sion to Inquire into the Status of the Laws 
Organizing the Executive Departments (Representative Dockery). S3d Cong., 2d 
sess., H.Rcp. 637, p. IS* 

35. On January 4, 1873, Secretary Boutwell in compliance with the request 
of the Chairman of the Committee on Appropriations (Garfield^ transmitted to 
that Committee a statement of receipts and expenditures by appropriation heads 
for the year ended June 30, 1872. Similar statements were thereafter prepared. 
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but being made up on the basis of warrants issued rather than 
drafts paid, it was susceptible of prompter publication than that 
document. Already the Dockery Commission was urging that it 
be made a regular report and that it include the Post Office De- 
partment. Accordingly the Congress by act of July 31, 1894, pro- 
vided that 

it shall be the duty of the Secretary of the Treasury annually to lay 
before Congress, on the first day of the regular session thereof, an 
accurate, combined statement of the receipts and expenditures during 
the last preceding fiscal year of all public moneys, including those of 
the Post Office Department, designating the amount of the receipts 
whenever practicable by ports, districts, and States, and the expendi- 
tures by each separate head of appropriations.^® 

The effect of this act was to make the Combined Statement an 
official report. But it had also a further effect; it deprived Con- 
gress for the first time since 1791 of an official statement show- 
ing the connection between appropriations and disbursements. 
The Combined Statement showed the heads of appropriations 
but neither their amounts nor their balances — only the expendi- 
tures under them. 

For several years the only information available to Congress 
on this subject was another informal publication of the Treasury 
Department known as A Statement of Balam es, Appropriations, 
and Expenditures. This, like the Combined Statement, had been 
prepared for many years in the Division of Warrants, Estimates, 
and Appropriations, and was taken over after the passage of the 
Dockery Act by the Division of Bookkeeping and Warrants.®^ 
Its content was essentially the same as the third portion of the 
Register’s Book of Receipts and Expenditures; that is to say, it 
showed in tabular form the unexpended balances of appropria- 
tions at the commencement of the year, the appropriations avail- 
able for expenditure within the year, the respective amounts ex- 
pended and carried to the surplus fund, and the balances re- 
maining at the close of the year. In 1912 this report was united 

36. 28 Stat. 210. 

37. Printed copies of this statement exist for the years i8So to 1884 inclusive; 
and again for 1893 and subsequent years. 
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with the Combined Statement and the title of that document 
changed to A Combined Statement of Receipts and Disburse-- 
ments, Balances, etc. 

These various statements, it may be observed in passing, were 
a great improvement on those formerly submitted under the 
standing order of 1791. But this improvement, being due to their 
currency rather than their content, was confined solely to their 
usefulness in connection with the estimates. Congress seems not 
to have made any attempt to use them in connection with the in- 
vestigation of past expenditures. Nor in fact were they at all suit- 
able for that purpose. It is only necessary to remind ourselves 
once more, in case we have forgotten it, that the disbursements 
recorded in them were not true expenditures but were merely 
Treasury issues. These issues seldom represented final payments 
to public creditors; for the most part they were advances to dis- 
bursing officers. As such they might never be spent at all, or if 
spent, they might be applied to objects other than those for which 
they were ostensibly issued. It is plain, therefore, that, for the 
purpose of showing whether the Executive had or had not mis- 
applied the public moneys, the new statements, even when they 
attempted to relate expenditures to appropriations, w’ere as un- 
serviceable as the old. 

During the first two decades of the twentieth century the idea 
that Congress should inquire into the expenditure of public 
moneys for the purpose of enforcing financial regularity seems 
almost to have vanished from sight. In the House new commit- 
tees on e.xpenditures were formed; in the Senate the committee 
system was reconstructed; but the additions and alterations were 
purely formal; neither Congress nor its committees were imbued 
with the spirit of scrutiny. 

Consider first the history of the House committees. Their situ- 
ation in 1900 is tersely described by Woodrow Wilson in the 
preface to the fifteenth edition of his book; “The auditing com- 
mittees on the several departments . . . have now for some time 
exercised little more than a merely nominal oversight over ex- 
ecutive expenditures. 

38. Woodrow Wilson, op. at The preface is dated August 15, 1000 
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In 1905 the Committee on Expenditures in the Department 
of Commerce and Labor was first appointed; but the event was 
mere routine.®" The Department had been created in 1903. 

In 1906 an attempt was made to rouse the committees to ac- 
tion. This took the form of a resolution reported to the House 
that the Committee on Expenditures in the Department of Agri- 
culture be authorized to examine, so far as that Department was 
concerned, all the matters referred to in paragraph 42 of Rule 
XI*® and, for that purpose, to send for persons and papers. In 
the preamble to this resolution it was noticed that the Committee 
had made no examination of the expenditures in the Department 
for a number of years, that such an examination was now neces- 
sary in the interests of the public service, and that it could not be 
had unless authority therefor was conferred on the Committee. 
The resolution itself occasioned no debate; but Representative 
Williams in approving it expressed a hope that “the other com- 
mittees on expenditures in the several departments will wake up 
to the fact that they have a very important work to do” : 

The most important committees of this House, if they do their duty, 
for the purposes of economy and honesty of administration, are the 
committees on expenditures in the several departments. I am glad 
that this particular Committee on Expenditures is taking this step, 
and I hope it will be imitated by the other committees on expenditures 
in the other departments.** 

The hope was vain. The resolution was agreed to, but it had not 
the effect expected. The Committee did indeed submit a lengthy 
report, but this was accompanied by the usual apologies for its 
incompleteness and imperfection; 

While the time at their disposal has been so short as to make it im- 
possible for them to make an examination of the expenditures of the 

39. 40 Cong. Rec., 296. In 1913, after the division of the department, this 
committee was succeeded by two committees — one for Commerce, the other 
for Labor, so Cong. Rec., 1784. 

40. This was the paragraph defining the duties of the committees on ex- 
penditures. 

41. 40 Cong. Rec., 6573. 
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Department of Agriculture, vnthin the scope of the rule giving them 
their authority, exhaustive and complete, we have made as thorou^ 
an examination as has been practicable under the circumstances/” 

The other committees, far from “waking up to the fact” that 
they had a very important work to do, continued in their slum- 
bers. 

During the succeeding years the inutility of the committees 
was occasionally noticed. In 1909, for example, Senator Bourne, * 
writing in the Outlook, stated: “These various House Commit- 
tees appear to be clothed with ample power to supervise expendi- 
tures, but as yet satisfactory and practical results have not come 
from their creation.”* * In 1912 Representative Hamlin, epitomiz- 
ing the work done by his own Committee on Expenditures in the 
State Department, declared that the Committee had done “prac- 
tically no work whatever for nearly thirty years,” as a result of 
which neglect many loose practices had grown up in the depart- 
ment.^'* In the same year President Taft’s Commission on Econ- 
omy and Efficiency wrote to the same effect. Noticing that in 
1816 the House of Representatives had “laid considerable em- 
phasis on the necessity of Congressional examination of the ex- 
penditures of the various services to which appropriations were 

42. 59th Cong,, 2d scss., H.Rcp. 8147, p, 1. The committee mentioned the 
worthlessness of the departmental fmancial reports: “We found that since and 
including the Forty-ninth Congress the lists ot the expenditures of the Depart- 
ment of Agriculture have been regularly furnished and printed as a public docu- 
ment . , , although practically no call has ever been made for the document, 
and it is of substantially no public value. . . .For this purpose, beginning with 
the Forty-ninth Congress and finishing with the Fifty-ninth, the sum of 
$3i>i7S*75 been expended by the United States Government without, in our 
judgment, being of any substantial value. 

“The list, as it has been hcrefore furnished, was of practically no use. House 
Document No. 448, Fifty-ninth Congress, first session, cost to print and bind 
$5,306. It was simply a transcript of the cash book of the Agricultural Depart- 
ment and was a mass of unclassified, unrelated, heterogeneous figures. It was no 
doubt a literal compliance with the law reejuiring the list of expenditures to be 
filed, although the law was apparently drawn by some one who perhaps knew 
what he wanted, but did not appear to be able to express it in legislative lan- 
guage. This mass of unrelated and unclassified material composed a volume of 
584 printed pages. It was worthless as a basis for investigation.” 

43. The Outlook, October g, looo (reprinted 45 Cong, Rec,, 2010). 

44. 48 Cong, Rec., 11847. 
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granted,” they remarked that as a matter of fact the House had 
made little use of committees on expenditures: 

. . . expenditure committees have existed for years with full power 
to do everything necessary to fully inform the Congress with respect 
to economy and efficiency of public expenditures. The relative futility 
of the efforts of these committees has been such as to cause them to 
become inoperative, except occasionally as the controlling power in 
• Congress may shift from one party to another, thus giving to the in- 
coming majority reasons for giving unfavorable publicity to the acts 
of the party represented by the minority. 

True, the committees had recently been active, but their activity, 
while unusual, was not of the kind required: 

When employed they have commonly been regarded as instruments of 
the Congress to ferret out suspected maladministration rather than 
for systematic consideration of expenditures or for rendering assist- 
ance to the Committee on A])propriations in determining what are 
the facts available about any of the subjects which are referred to 
them by Rule XI above quoted.''® 

Such w'ere the contemporary notices of the House committees 
on expenditures during the years immediately preceding the 
entry of the United States into the first World War. During and 
after that war the story is much the same. Discussing these com- 
mittees in 1918, Representative McCormick had occasion to re- 
mark: 

Under the present rules these nine committees are given the authority 
to make investigations, but their duties are not made mandatory. 
They are compelled to do nothing, and they generally do nothing. 
Even should they desire to investigate the accounts of a given depart- 
ment they have no organization to accomplish the purpose. These 
committees now, in fact, have no functions. They have died as a 

45. 62d Cong, 2d sess., H.Doc. 854, pp 30, 220-221. 

46. Ibid., p 3Q. The CommKsion on Economy and Efficiency seems to have 
had the idea that the committees on expenditure should act primarily as adjuncts 
of the Appropriations Committee, and secondarily as Public Accounts Cona- 
mittees. This was the reverse of the idea of those who first establi’^hed the 
committees. 
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natural result of governmental evolution. In the early days of the 
Government, when the departments were small and could all be 
housed in one large building, it was possible perhaps for a legislative 
committee to examine and intelligently criticize the expense accounts 
of the executive. But now the task is so complicated and so stupen- 
dous that only the most modern and efficient methods of accounting 
and audit can accomplish the desired result. Such investigations as 
these committees have undertaken in the past have been chiefly of a 
political nature, the motive being party advantage rather than im- 
provement of departmental methods of expenditure of public funds 
or of consistently and regularly controlling departmental expendi- 
tures.^^ 

Representative Magee, addressing the House a year later, briefly 
if inelegantly referred to the committees as “ornamental bar- 
nacles.”^'* 

The testimonies are conclusive. Should, however, further proof 
be desired of the inefficiency of the committees it may be found 
in the circumstance that when, in 1919, Congress decided to in- 
vestigate the expenditures of the War Dejiartment during the 
period of the World War it referred the subject not to the Com- 
mittee on Expenditures of the War Department but to a com- 
mittee appointed es[)ecially for the purpose. This course was 
urged by the Chairman of the Committee on Expenditures 
named for reasons retailed to the House as follows: 

The Committee on Expenditures in the War Department found it- 
self confronted with a very great work, and believing that the work 
should be thoroughly done did not feel like undertaking it with the 
standing Committee on Expenditures in the War Department 

In the Senate the story of futility was much the same. In the 
year 1907 the Committee on Organization, Conduct, and Ex- 
penditures of the E.xecutive Departments, dormant from its 

47. 65th Cone;., 2d sess., H.Doc. 1006, p. 35. McCormick's idea of the efficiency 
of the earlier committees was exaggerated. 

48. 57 Rec.y 4021. The Syracuse Post -Standard on September 24, iqi8, 
remarked editoriallv : “The chairmen of the ii committees working independently 
do not take their duties very seriously, but they all have fine committee rooms.'* 

49. 58 Cong. Rfc., 640. 



248 The Spending 'Power 

tion of public moneys; the security of the Government against unjust 
and extravagant demands; retrenchment; the enforcement of the pay* 
ment of moneys due to the United States; the economy and account- 
ability of public officers; the abolishment of useless offices; the re- 
duction or increase of the pay of officers.*® 

The amendment died in committee. 

In 1919 the old complaints were again brought forward. Sena- 
tor Simmons, speaking at the hearings on the national budget 
system, said of the expenditure committees: ‘‘We have one for 
practically every department and none of them even meets.”*® 
And Senator McCormick declared: “I am chairman of one, but 
I do not know the names of my colleagues. ”®‘ 

Let us pause now to sum up the results of this chapter. One 
central fact emerges. From 1843 or thereabouts to the period of 
the first World War Congress completely ignored its duty rigor- 
ously to examine into the application of appropriated moneys. 
I use the word “ignored” in its primary sense : it was not so much 
that Congress neglected or repudiated its duty as that it knew 
not what its duty was. During these years no Gerry rose to warn 
his colleagues that a committee should be appointed to examine 
into the expenditure of all former appropriations and that a rule 
should be established to procure regular accounts from every 
branch of the executive department. No Randolph premonished 
the House that without some such arrangement its control over 
the public purse would be a mere name, an empty shadow. No 
Calhoun, no Storrs, no Adams reinforced these admonitions 
with his own cautionary remarks. The truth is that the subject 
was never brought to debate. It was simply not thought of. 

Everything that happened during these years reinforces this 
conclusion. The sole official statement showing generally the 
connection between appropriations and Treasury issues was dis- 
continued by executive fiat and no similar statement was de- 

59. Ibid., 2924. 

60. National Budget, Hearings before the Committee on Consideration of a 
National Budget, U.S. Senate, 66th Cong., 2d sess. on H.R. 9783, Part 1, p. 194. 

61. Ibid. 
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manded by law or resolution to take its place. The committees on 
expenditures, set up originally to look into the detail of the ex- 
ecutive transactions, were allowed to serve partisan rather than 
constitutional ends — and no one noticed the difference. With re- 
spect to the scrutiny of expenditures ignorance and apathy pre- 
vailed. 
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have around these appropriati(ms as to the manner of their expendi- 
ture are some very complicated laws for the purpose of preventing 
embezzlement.^ 

The statement of the difficulty was clear. But what was Congress 
to do? For an answer contemporary opinion turned first and in- 
stinctively to England. 

In England the notion that parliamentary control depends on 
complicated checks imposed before expenditure takes place had 
long been abandoned. A truer vision had seen that the best se- 
curity for the faithful application of the public money is to be 
found in a correct system of public accounts, in an early audit of 
the expenditure after it has been incurred, and in an examination 
by Parliament itself of the results of that audit. 

Let the system be based on confidence in the government, and let the 
controlling and responsible department of the state have full freedom 
of action; simplify the machiners’^; make the system of public ac- 
counts as comprehensive, uniform, and exact as possible; and extend 
the control of the audit board, not to obstruct the current business of 
the government, but to verify the regularity of the whole of their 
accounts, and of their financial proceedings.'^ 

Such were the principles upon which the Exchetjuer and Audit 
Departments Act. 1866, the charter of the English financial sys- 
tem,® was based. Fifty years of experience under the act had 
served only to confirm their correctness.’'’ 

7. Ibid., 087. 

8. The language is Mr. William .Anderson’s, to whom perhaps more than to 
anyone else (unless it \^'ere to Mr Childers) the public wa^ indebted for the 
Exchequer and Audit Departments Act, 1866. Report from the SeUrt Committee 
on Public Monies, 1857, Appendix i, p. 570 

9. It is so referred to by T. Gibson Bowles, M.P. Report from the Select 
Committee on National Expenditure, 1002, Evidence, 1206. 

10. The Treasury, as early as 1872, reported that the effect of the act had 
“been to introduce an obedience to regulation and a responsibility such as were 
not previously known.” Treasury Minute, 14 Au^just 1S72. The Committee of 
Public Accounts, noticinc; “the admirable results, as evidenced by the Public 
Accounts, of the arrangements introduced by the Exchequer and Audit Depart- 
ments Act of 1866,” referred to the statute as “epoch-making”: “The striking 
contrast, from the point of view of financial regularity, between the period ante- 
cedent and the period subsequent to that measure shows it to have been 7 in its 
peculiar field, an epoch-making statute.” 3d Rep. i8q6, par. 16. 
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The adaptation of the English system of audit and scrutiny to 
American institutions was a solution to the problem confronting 
Congress too obvious to escape attention. Accordingly we find it 
muc^ recommended. For example, in the closing days of the 65th 
Congress Representative Swagar Sherley, proposing the estab- 
lishment of a joint commission on financial methods, declared 
himself in favor of “an independent audit, subject to the control 
of Congress and not to the administrative branch of the Govern- 
ment. That,” he continued, “was the great reform that Gladstone 
put into the parliamentary procedure of England. It is the one 
thing that is essential in order to keep Congress advised of ex- 
penditures without compelling it to look to a lot of details. . . 
Representative McCormick was more specific. A bilF^' intro- 
duced by him at the same Congress, “to provide for an independ- 
ent audit of the departmental accounts, and for other purposes,” 
was deliberately patterned from the English Exchequer and 
Audit Departments Act. So too was a bill introduced in the next 
Congress by Representative Frear.*® 

At the hearings held in the autumn of 1919 by the House Com- 
mittee on the Budget the idea was advanced by several important 
witnesses that Congress, imitating the House of Commons, 
should create a system of retrospective control. The step was 
recommended by L. F. Loree, president of the Delaware and 
Hudson Company : 

The most important phase of legislative control occurs after the 
money has been spent under its authority. This phase is subst mtially 
neglected by the American Congres.‘>, and such auditing as takes place 
is executive; that is. it is in charge of those who have made the ex- 
penditures. Congressional control over the budget should be supported 
by the creation of an auditing committee, the chairman of which 
ought not to be a member of the party in power. This committee 
should meet frequently, should be free in its criticisms, and should 
have a permanent staff under the auditor general. It should scrutinize 
expenditures, not only in order to ascertain whether there has been 
conformity to the ratified budget, but should look into efficiency and 
economy in letting contracts for purchase of supplies, the construction 

II. S 7 Coni’. Rec., 4608. 12. 6sth Cong., 2d sess , H.Doc. 1006, p. 7. 

13. S8 Cong. Rec., 1701. 
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of public works, and other mattm of administration involving ex> 
penditures. In Ae case of unexplained irregularities the committee 
should be empowered to refuse to sanction payments of money. The 
auditor general should be absolutely independent of the Treasury 
Department and of all executive control. He should have substantially 
life tenure of office, and his duties should be clearly defined by stat- 
ute. It is not proper that the executive branch, which spends the 
money, should also audit the accounts.^^ 

Mr. Stimson, Secretary of War during President Taft’s time, 
made a similar suggestion: 

You ought to have more power. You ought to have more machinery. 
At present you have a committee, an investigating committee on the 
War Department, and one on each of the other departments, and 
that committee merely acts now and then; but you have to do it not 
by having a corps of trained investigators who have their eye on the 
job right through the year, but having sessions now and then, and by 
calling the Secretary before it, and calling other officials before it, and 
examining them without assistance. I do not think that is sufficient. 
You ought to have somebody who will perform the same function of 
scrutiny and care and investigation for you that is performed in Great 
Britain by the controller and auditor general.'® 

At the Senate hearings (held after the passage of the Good bill 
by the House) Dr. Nicholas Murray Butler also advocated an 
audit of expenditures — to be made not on behalf of some extrane- 
ous department but on behalf of Congress: 

I would rewrite the provisions of the House bill (H.R. 9783) by pro- 
viding for a public auditor instead of a comptroller general, to be the 
head of an accounting department to report to the Congress and to be 
under the authority of the Congress. I suggest the establi.shment in 
both Senate and House of a committee on public audit, and believe 
it would be advantageous if the custom were instituted of having a 
member of the legislative minority designated to act as chairman of 
this committee. Care must be taken not to let the public audit de- 
velop into a source of purely political criticism and attack. It should 

14. National Budget System, Hearings before the Select Committee on the 
Budget, House of Representatives, 66th Cong., 1st sess., p. 295. (Italics sup- 
plied.) 15. Ibid., p. 644. 
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be strictly a business office to inform the Congress as to whether the 
moneys that had been appropriated had been expended not only in 
accordance with law but wisely and well. Waste and extravagance 
which might escape detection at the time when appropriations are 
made would almost certainly be detected in the public audit.^® 

, During the debates in the 66th Congress on the merits of H.R. 
9783> prototype of the Budget and Accounting Act, 1921, the 
same solution to the problem of Congressional control seemed 
constantly to be put forward. Indeed, almost everything that was 
said seemed predicated on the idea that Congress was establish- 
ing in the Comptroller General an officer who would be to it what 
the English Comptroller and Auditor-General was to the House 
of Commons. Thus Representative Good, delivering the initial 
speech for the bill which bore his name, spoke as if the Ex- 
chequer and Audit Departments Act had been his model: 

That act is a monument to the statesmanship of William E. Glad- 
stone. It contains essential elements not found in our system, and it 
is contended by many who have studied budgetary legislation in the 
United States that by a similar law Congress would correct the evils 
resulting in the waste and extravagance of public funds. Indeed, there 
are those who think we should go no further at all at the present time 
than to provide for an independent audit and control of expenditures. 
The British exchequer and audit departments acts of 1866 comerted 
the nominal control by Parliament into a real control, and it has with- 
stood the strongest tests that have been brought against it during the 
more than 50 vears that this act ha' been a part of their statutory 
law.>’ 

According to Good the functions proposed to be given to the ac- 
counting department were 

similar in many respects to those of the office of the comptroller and 
auditor general in Great Britain. ... If the comptroller and auditor 
general of the British House of Commons is the ‘‘real guardian, on 
behalf of the House of Common.', of the purse of the nation,” the 

16. National Budget, Hearings before the Committee on Consideration of a 
National Budget, U S. Senate, 66th Cong , 2d sess., p 74. Note the impliration 
that the bill, as drafted, did not provide for a public auditor. 

17. 58 Cong. Rec., 7084. 
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comptroller general provided for under this bill will become the real 
guardian of the Treasury of the United States. 

Other Congressmen spoke in similar terms. Representative 
Byrns, asserting that the audit provisions of the Good bill were 
based on “the practice followed by every other great nation in the 
world,” indicated that audit was to be the Comptroller General’s 
only duty: 

The comptroller general or assistant comptroller general have only to 
do with the auditing of accounts. In other words as the gentleman 
from Iowa [Mr. Good] expressed it in the course of his remarks a 
few moments ago, they make a post-mortem examination of the ex- 
penditures made by the Government. Now, it was the thought, and I 
am sure the gentleman will agree, that Congress, which makes the ap- 
propriations, should have the ultimate control of the expenditures; 
and the only way to do that was to provide that Congress should 
have independent officers to make report as to how the money was 
expended. 

Representative Hawley, whose special function it was to explain 
the parallel between the existing British and the proposed Ameri- 
can systems of financial control, .spoke as if the usefulness of the 
Comptroller General was to be primarily that of a parliamentary 
auditor.^® Representative Parrish echoed the remarks of Repre- 
sentative Good: 

In the history of the English Government you will find that the ex- 
penditures were made at random, more or less in a way similar to 
ours, for a great number of years, and then William E. Gladstone 
came forward . . . and under his leadership there was created the 
system of exchequer and audit, which has stood the lest ... for 
more than 50 years. . . . Now is the time in the history of the Ameri- 
can people that some great man can come forward, as Gladstone did 
in England. . . . 

The implication of these statements is obvious, and if we in- 
quired no further into the matter we should certainly have to as- 

18. Ihid.f 7091. IQ. Ibid ., 7138. 

20. Ibid ,, 7204. 
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sume — as, for example, W. F. Willoughby assumed — ^that in 
respect of its prime purpose 

the Budget and Accounting Act represents a close analogy to the 
famous Exchequer and Audit Departments Act, 1866, of Great Brit- 
ain, which created the office of Comptroller and Auditor General and 
for the first time provided for the audit of public accounts by an 
officer directly responsible to Parliament.-^ 

We might even suppose that the system created by the one act 
was modeled on the system created by the other. 

Neither assumption would be correct. With respect to the sec- 
ond it is sufficient to point out that the Budget and Accounting 
Act, or that part of it which dealt with the accounts, was drafted 
in the office of Comptroller Warwick"" and that that officer 
claimed little knowledge of the English system of public accounts 
and no interest in adapting it to American uses. From testimony 
given by him after the main lines of the bill were fixed, we learn: 

Mr. Hawley. You are acquainted w'ith the English system of a con- 
troller and auditor general? 

Mr. Warwick. I am just .slightly acquainted with it. I am not ac- 
quainted with the details. I think our system in this country can be 
so changed as to fit the conditions of this country' better than any 

21. \V. F. Wiiloui'hh} , The Leii^al Siatui* and Functions of the General Ac- 
counting Office of the l^ational Government (Baltimore, 1027). p. 17. As early as 
June S, loio. the New York Times informed its readers that “the system sug- 
gested by ^Ir. Good follows the lines of the British system." 

22. Har\’ey C. Mansfield, The Comptroller General (New Haven, i03o\ p. 68. 

Daniel T. Seiko, The Federal Financial System (Washington, IQ40), p. 426* 
Evidence of Lewis Meriam at Hearings on Reorganization of the Executive De- 
partments (March 31, i 037 L Joint Committee on Government Organization, 
7Sth Congre.ss, p. 315. Repn'sentative Andrews, an c'^-Auditor of the Treasury*, 
supplies a contemporary testimony: . .1 was impressed with this idea, that 

the present comptroller was in conference with Mr. Good, the chairman of the 
special committee, throughout all of the drafting of that law, and that this law 
has been determined in its bearings, in large measure, by that fact. . . . Mr. 
Warwick and Mr. Good were the men who worked that thing out dowm at the 
bottom of the mine" Offices, Treasury Department, Hearings before 

Subcommittee of House Committee on Expenditures in the Treasury- Depart- 
ment, 67th Cong., Tst sess.. Part 2, p. 116 (June 21, 1021). 
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system they have io England. 1 mean that thdr system fits their 
conditions and our conditions are considerably different.^^ 

To this quotation may be added the following colloquy between 
Representatives Luce and Madden: 

Mr. Luce. Mr. Chairman, in the hearings on this subject there was 
frequent quotation from authorities upon the English system, and all 
the inference is that this system before you was borrowed from and 
modeled upon the English system. 

Mr. Maidden. That is not true, though. We did not model it on 
anything except the facts in the case.'* 

Mr. Willoughby’s assumption is less precise and therefore 
more difficult of refutation, but it is equally wrong. If we look to 
the act itself rather than to the professed intentions of its pro- 
ponents, it will become apparent that there Is nothing but a for- 
mal, perhaps only a nominal, correspondence between the Comp- 
troller General and his supposed analogue. The notion that the 
Comptroller General audits the accounts on behalf of Congress 
can be maintained only by a metaphysical subtlety — only by 
identifying the vice-gerent of Congress with Congress itself ; the 
plain fact is that the Comptroller General audits the accounts on 
behalf of himself alone. 

The truth of this assertion emerges from a study of history. 
Prior to 1921 there were in the Treasury Department certain 
officers called accounting officers, whose duty it was, among other 
things, to receive and examine all claims and demands whatever 
by the United States or against them, and all accounts whatever 
in which the United States were concerned, either as debtors or 
creditors.^® Six of these officers were denominated Auditors and 
between them they examined (besides the accounts of individ- 

23. National Budget System, p. 246. The Good bill (H.R. 1201) had already 
been drafted and introduced in the House. Its provisions, modified but not 
substantially altered, were carried through the various bills subsequently at- 
tached to the name of Good until they were finally enacted into law in 1921. 

24. 58 Cong. Rec., 7292. 

25. This is the language of R.S. 236. It should be observed, however, that the 
jurisdiction of the accounting officers did not generally extend to claims other 
than those arising ex contractu or by operation of law. 
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uals not public officers) the accounts of all persons charged with 
the collection or disbursement of public funds. The seventh was 
the Comptroller of the Treasury, whose principal duty was to 
construe the laws governing the disbursement and application 
of public moneys but who occasionally — sometimes on appeal, 
sometimes on his own motion — revised the accounts previously 
examined by the Auditors. 

There was thus an audit (sometimes a double audit) of ac- 
counts. But — and this is what should be especially noted — the 
audit by the accounting officers was not an audit for Congress. 
The accounts when audited were not submitted to Congress. 
They were declared before and passed by the accounting officers 
themselves, who were required by law not only to receive and 
examine but to “settle and adjust” them. 

The significance of this fact cannot be overemphasized. It is 
what distinguishes the pre-192 1 Treasury audit of accounts from 
the English parliamentary audit. In England the audit of the 
Comptroller and Auditor-General was designed to serve purposes 
which were parliamentary rather than administrative; its ob- 
ject was to supply the House of Commons with the means of 
maintaining its constitutional control over the appropriation 
of the parliamentary grants rather than to furnish the Treasury 
with the means of maintaining its statutory control over de- 
tailed expenditures. In the United States the opposite was the 
case. The accounts were examined by the accounting officers, not 
that the results of the audit might be reported to Congress but 
that the accounting officers might settle them themselves, .•\udit 
was a mere incident to settlement and it is to settlement that we 
must look if we would understand what the accounting officers 
really did. 

Settlement, in the technical jargon of the Treasury, has always 
meant (and still means) the final administrative determination 
of the balances due to or from the United States on accounts be- 
tween itself and its debtors or creditors. The definition is impor- 
tant. Let us therefore examine it more closely, assembling for the 
purpose some evidences from periods widely disparate in the his- 
tory of the accounting system. 
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We may begin with some remarks by Representative Gris- 
wold, delivered in the House in May, 1802. He was speaking 
against the report of the Nicholson Committee, of which he was 
a minority member: 

The first object which has received the animadversion of the com- 
mittee, is the expense of removing the Executive officers and their 
clerks from Philadelphia to the seat of Government. This expense, 
which amounted to $32,872.34, the committee say, “was drawn from 
the Treasury and expended without any legal authority.” This is a 
strong expression, and ought to be very clearly supported, to justify 
the committee in uttering it. Let us, however, examine the authority 
under which the money was drawn from the Treasury, in consequence 
of a decision of the accounting officers of that department, and it w'ill 
not be doubted but that the law has made it the duty of those officers 
to decide this very question; nor will it be contended that the de- 
cisions of the accounting officers, fairly and honestly made, are not a 
sufficient justification for the payment of all public accounts. How, 
then, can the committee say that these moneys were paid without any 
legal authority, when it is certain that these accounts of expense were 
regularly presented and allowed by the tribunals who were authorized 
and directed by law to decide upon them? T should ask the committee, 
under w'hat other authority than the decisions of the accounting offi- 
cers, can money, in strictness, ever be legally paid at the Treasury'? 
It is not, certainly, in the power of the House of Representatives to 
audit the public accounts, or to reverse the decisions of the account- 
ing officers, much less are a committee of the House clothed with any 
such powers. If the committee, instead of deciding over the head of 
the regular tribunals, had told us the whole truth upon this point — if 
they had explained the power of the Treasury Department, and stated 
the fact, that this department had regularly admitted and paid the 
accounts, it is certain that the opinion which they have reported 
would have appeared without any foundation; and although it might 
remain a .speculative question with individuals, and some might be 
of opinion that the decision of the Treasury was right, and others 
might believe it to be wrong, yet all parties would concur in the 
opinion that the decision was conclusive, and money paid in conse- 
quence of it, was paid under a legal authority.®* 

This quotation, while it contains an inadmissible proposition, 


26. II Annals , 1257-1258. 



T he Pseudo-Solution 261 

namely, that every exp>ense passed by the accounting officers is 
ipso facto duly authorized, sufficiently shows that the final ad- 
ministrative decision was made by the accounting officers.*^ 

Passing now over some seventy -five years we come to the opin- 
ion of the Court of Claims in the case of McKee v. United States. 
Here we find the following sentences. 

The Comptrollers of the Treasury are neither contracting nor dis- 
bursing officers. Within the proper functions of their offices they are 
above the review of the highest executive authority, and their de- 
cisions arc subject to only judicial revision. ... In the case of dis- 
bursing officers the policy of the Government has been to acknowledge 
no payments as made on its behalf save those which were authorized 
by law. If an officer makes a mistake of law the payment is disallowed 
when his accounts come in for settlement, and charged to him as if 
the money were still in his hands. But the busitnss of the Comptrollers 
is to determine what payments shall or shall not be made on behalf of 
the United States. These functions of office were a part of the won- 
drous birth of the Treasury system, and have remained unchanged from 
the foundation of the Government to the present time.*® 

To which we may add the remarks of Judge Richardson in the 
same case: 

To some extent, therefore, the Comptrollers are 9Wfl5/-judicial officers, 
and like judicial and other officers who are charged with the exercise 
of discretion and judgment, and unlike ministerial officers, they are 
not personally liable for the correctness of their decisions when acting 
without fraud and in good faith.*® 

27. From Nicholson '•peech in rebuttal the same conclusion may be drawn: 
“The committee saw no reason, for savins these accounts were passed at the 
offices of the accounting officers, because it must be well known, that no account 
could be paid until it had been so passed. The only question which occupied the 
committee, was, to inquire whether the money so paid was duly authorized. 
Whether, for instance, one officer for breaking a looking-* glass — another a piece 
of china, etc. — another to receive his house rent — another get his expenses paid, 
to come here to look after a house, and his tavern expenses while here, were the 
expenses within the meaning of the law above quoted^ Facts of these kinds 
appearing to the view of the committee, they were bound to express an opinion 
upon them, for they did not think the accounts were legally passed.” Ibid , 1267- 
1268. 

28. 12 Ct. Cl., 532-533. (Italics supplied.) 20, Ibid,, 554. 
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Finally we may refer to a definition made by the Supreme 
Court in 1915: 

The word “settlement” in connection with public transactions and 
accounts has been used from the beginning to describe administrative 
determination of the amount due. . . . The words “settled and ad- 
justed” [as used in the Act of March 3, 1817, c. 45, sec. 2] were 
taken to mean the determination in the Treasury Department for ad- 
ministrative purposes of the state of the account and the amount due. 
. . . We should not say, of course, that instances may not be found 
in which the word “settlement” has been used in acts of Congress in 
other senses, or in the sense of “payment.” But it is apparent that the 
word “settlement” in connection with public contracts and accounts, 
which are the subject of prescribed scrutiny for the purpose of ascer- 
taining the rights and obligations of the United States, has a well 
defined meaning as denoting the appropriate administrative determi- 
nation with respect to the amount due.^" 

The facts emerging from this long digression are clear. The 
primary function of the Treasury accounting officers in relation 
to expenditure was administratively to decide what payments to 
admit or reject as definitive charges against the appropriations; 
in the exercise of their discretion they were accountable to no 
one;®* there was no audit of their settlements, either on behalf 
of Congress or of anyone else. 

Now the question arises; Did the Budget and Accounting Act, 
1921, in any way alter this state of facts? Before answering let 
us examine the principal reforms made by the act. These, ana- 
lytically considered, were four. The act consolidated the six 
auditing offices of the Treasury Department into a single office; 
it united the consolidated office with the office of the Comptroller 
of the Treasury; it separated the resultant office (the General 
Accounting Office) from the Treasury Department and estab- 

30. Illinois Surety Co. v. Peeler, 240 U.S. 21Q, 221. (Italics supplied.) Cf. the 

parenthetical definition by Mr. Chief Justice Waite in Cooke v. United States, 91 
U.S. 399: . .to settle and adjust, that is to say, to determine upon the valid-* 

ity of, any claim against the government.” 

31. Unless it were, as Comptroller Mansur once said, “To God and my coun- 
try, under my sense of honor and justice, according to the laws of the land.” 
Mansur to the Secretary of the Treasury, August 21, 1803 (Treasury MSS.). 
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li^ed it as an independent department; and it gave the heads of 
the office (the Comptroller General and Assistant Comptroller 
General) a tenure independent of the President’s removal power. 

What shall we say of these reforms? We may notice in the 
first place that at least three of them were of native origin. The 
idea of consolidating the auditing offices was not derived from a 
study of English institutions; it had been advocated for more 
than a decade as a return to the early American system of one 
Comptroller and one Auditor — for example, the Auditor for the 
Post Office Department had recommended it in 1910,** and the 
recommendation had been repeated in 1912 by President Taft’s 
Commission on Economy and Efficiency.’' The union of the 
auditing offices with that of the Comptroller of the Treasury was 
an improvement suggested in a later report of this same Com- 
mission as part of their plan for creating a central bureau of ad- 
ministrative control under the President."’ The separation of the 
accounting offices from the Treasury Department was a corol- 
lary to this plan and had also been widely urged as an independ- 
ent reform.'" Only the proposition with respect to tenure was 
novel and perhaps based in some degree on a supposed English 
model."" 

In the second place, wc must notice that all four reforms were 
wholly irrelevant, whether taken separately or together, as a so- 
lution to the problem of establishing an audit for Congress. To 
consolidate the six auditing offices of the Treasury was no doubt 
a valuable amendment : it brought the settlement of accounts and 
claims under one su[)ervision ; it prevented diversity of ruling 


32. Memorandum for the Secretary of the Treasury by M. O. Chance, No- 
vember 23. 1010 (Treasury typescript). 

33. 62d Cong., 2d sess., H.Doc. 670, App. 4. 

34. 62d Cong., 3d sess., S Doc. 1113, App. 2. 

35. See, for example, National Budget System, p. 243, and the bill (H.R. 
551) introduced by Representative Andrews in the both Congress. 

36. Andrews and Timme, Auditors for the Treasury Department and State 
Department, respectively, had, however, suggested judicial tenure for the account- 
ing officers in 1003. And Comptroller Traccwcll had hinted at the idea in his 1911 
report. The Commission on Economy and Efficiency disapproved Tracewell’s 
suggestion, nor did Comptroller Warwick recommend it (see National Budget 
System, p. 248). 
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upon the amount and character of evidence required to establish 
a demand for payment or for credit; it obviated conflicts of de- 
cision upon questions of law; it allowed a better division of labor 
and the adoption of more uniform methods than was possible 
under the old sexpartite system of settling accounts. But none 
of these advantages had anything to do with Congressional audit. 
To consolidate the office of the Comptroller with those of the 
Auditors was an innovation of more doubtful worth; it elimi- 
nated the last vestige of that revisionary settlement of accounts 
by an officer independent of the Auditor which Hamilton re- 
garded as essential to the integrity of the accounting system, but 
it created nothing new; in particular it did not establish a Con- 
gressional audit. Equally beside the mark was the provision 
separating the accounting officers from the Treasury; the mere 
relocation of the accounting department neither added to nor 
subtracted from its functions. As for the provisions protecting 
the tenure of the Comptroller General, they too were impertinent. 
The founding fathers had supposed that the power of the Presi- 
dent to remove the officers whose business it was to examine and 
settle the public accounts was a beneficial power; its use, or the 
mere threat of its use, would ( so they hoped) be sufficient to ob- 
tain a proper and early settlement and prevent the dangerous 
effects of inattention and corruption on the one hand and of de- 
lay, insolence, and tyranny to individuals concerned in such ac- 
counts on the other. The authors of the Budget and Accounting 
Act saw the matter in a different light; the system of account- 
ability was imperfect because the President could remove the 
accounting officers ; no one would venture to demand a voucher 
or disallow a claim when the consequence might be dismissal 
from office; there could be no rational expectation of preventing 
fraud in the public disbursement when the only efficient wit- 
nesses of public delinquency were dependent for their official 
existence upon the very power that was interested in concealing 
its own corrupt conduct. This difference of opinion is instructive 
but what did it have to do with an audit for Congress? The novel 
idea that the President of the United States is more likely to be 
corrupt than the Comptroller General would have a bearing on 
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the question we are now investigating only if the Comptroller 
General had been established as a true analogue of the English 
Comptroller and Auditor-General, that is, if he were a legislative 
auditor. 

But he was not a legislative auditor. He was what his prede- 
cessors had been before him, an administrative controller, 
charged with the audit and settlement of accounts. The act did 
not change the basic duties of the accounting department but 
transferred them from several officers to one; the very terms of 
the statute provide that “all powers and duties now conferred or 
imposed by law upon the Comptroller ... or the six auditors of 
the Treasury . . . shall ... be vested in and imposed upon the 
General Accounting Office. . . ” Collecting and disbursing of- 
ficers rendered their accounts to the Comptroller General as they 
had previously rendered them to the Auditors; he (or his sub- 
ordinates) audited and settled them; from him the accountable 
officers received or did not receive their accjuittance. The Su- 
preme Court wrote of the Comptroller (ieneral precisely as it 
had written of previous accounting officers: 

The question of the jurisdiction of the Comptroller General is not a 
question as to bookkee[)ing merely. The decision of the Comptroller 
General upon the allowance of accounts within his jurisdiction is 
conclusive upon the executive branch of the G(jvernment. . . . .^ave 
in cases where resort is had to the courts, therefore, the Comptroller 
is the final arbiter as to the legality of expenditure^ 

Nor did the Comptroller General deny that he and he alone made 
the final administrative determination of the amount due: 

The duties of the General Accounting Office relate specifically to the 
settlement of all claims and demands by or against the United Ntates 
and the adjustment of accounts in which the United States ap[)ears 
as debtor or creditor. These duties necessarily involve the uses and 
availability of appropriations: and while in the performance of these 
duties, particularly in view of the present system of Government dis- 
bursements, the action taken is not initially by the General Account- 

57. United States rx rel. Skinner and Eddy Corporation v. McCarl, 275 U.S. 
4, n. (Italics supplied.) 
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ing Office but by the administrative office concerned, yet action in the 
matter eventually and finally must be by the General Accou^mg 
Office.*^ 

The situation, therefore, was from a functional view precisely 
the same after 1921 as before it. If the accounting officers of the 
Treasury were not analogous to the English Comptroller and 
Auditor-General, neither was the Comptroller General, The pri- 
mary function of the English officer was audit; of the American, 
settlement.*® 

What can be shown by a historical analysis of the American 
accounting offices can likewise be shown by a direct comparison 
of the English and American systems of control as they exist to- 
day. Pretermitting consideration of all preliminary steps, we see 
that in England the final administrative determination in regard 
to expenditure is made in the several spending departments. 
These departments — through departmental accounting officers 
— account directly to Parliament by means of a machinery estab- 
lished on its present basis in 1866. Their accounts go to an officer 
styled the Comptroller and Auditor-General, who, as the acting 
hand of the Public Accounts Committee of the House of Com- 
mons, passes them in review, tries them by the requirements of 

38. 4 Comp. Gen., 714. (Italics supplied.) 

39. Representative Steagall acutely remarked the similarity between the 

Comptroller General and his predecessors: *‘[The actj docs not abolish the 
office of Comptroller of the Treasury. It simply substitutes for him an officer 
to be known as a Comptroller General, who is to perform the same duties, the 
salary being raised to $10,000 a year. . . 58 Cong. Rec., 7205. I have omitted 

consideration of certain additional duties given by the act to the Comptroller 
General on the theory that their irrelevancy is too obvious for comment. I refer 
to the business of keeping the personal and ledger accounts of disbursing and 
collecting officers, of prescribing the forms, systems, and procedure for adminis* 
trative appropriation and fund accounting in the several Apartments and estab- 
lishments, and for the administrative examination of fiscal officers’ accounts and 
claims against the United States ; and of reporting to Congress periodically upon 
the adequacy and effectiveness of departmental inspection of the offices and 
accounts of fiscal officers. It needs no great critical acumen to see that these 
bookkeeping and accounting duties had nothing to do with audit ; on the contrary, 
they emphasized the characteristics of an administrative controller. The record 
^ows that they were assigned to the Comptroller General out of deference to 
the Senate, which wanted to give the General Accounting Office a general con- 
trol over all the accounting work of the government, not merely over that part 
of it involved in the audit and settlement of accounts and claims. 
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the Legislature, and brings to the notice of the House of Cotor 
mons any expenditure that may in his opinion be opposed to 
those requirements. The executive departments then give such 
explanations as they see fit, the House of Commons pronounces 
the sentence,^" and the Treasury executes it. In the United States 
the final administrative determination in regard to receipt and 
expenditure is made by the Comptroller General, and there the 
parallel stops. There is no system of audit in the British sense, no 
regular means of passing the Comptroller General’s settlements 
in review, of trying them by the requirements of Congress, of 
bringing to the notice of Congress settlements unauthorized by 
law, or of punishing the Comptroller General for his own contra- 
ventions of law. 

The only analogy which we can find in this comparison is not 
between the Comptroller General and the Comptroller and Audi- 
tor-General but between the Comptroller General and the sum 
of the English departmental accounting officers. But even this 
analogy disappears under scrutiny. For there is a qualitative dif- 
ference between a settlement made by an officer who, from his 
jxjsition, is able to certify the accounts with knowledge and to 
bear the responsibility which that certificate entails, and one 
made by an officer not so qualified. Besides, we must always re- 
member that the English departmental accounting officers are 
held strictly to account by Parliament while the Comptroller 
General of the United States is held to account by no one. 

We come then to the same conclusion as before: There are no 
p>oints of resemblance between the English system of retrospec- 
tive control and the reorganized American system of 1921. In 
particular there is no analogy between the Comptroller and 
Auditor-General of Great Britain and the Comptroller General 
of the United States. The difference between them is (to bor- 
row an antithesis from Charles Macaulay) that between an offi- 
cer who reports what the government has done and an officer 
who decides what the government shall do. 

To these remarks it may be objected that, if Congress did not 

40. In practice, of course, it is the Public Accounts Committee which pro- 
nounces the sentence; but I speak here only of the (general principles of the 
system. 
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change the duties of the accounting officers, it augmented them 
in such a way as to make the Comptroller General at least as 
valuable to Congress as was the Comptroller and Auditor-Gen- 
eral to the House of Commons. An examination of the act will 
readily discover the clauses upon which this objection is 
grounded. Section 312(a) reads in part as follows; 

The Comptroller General shall investigate, at the seat of government 
or elsewhere, all matters relating to the receipt, disbursement, and 
application of public funds, and shall make ... to Congress at the 
beginning of each regular session, a report in writing of the work of 
the General Accounting Office, containing recommendations concern- 
ing the legislation he may deem necessary to facilitate the prompt 
and accurate rendition and settlement of accounts and concerning 
such other matters relating to receipt, disbursements, and application 
of public funds as he may think advisable. In such regular report, or 
in special reports at any time when Congress is in session, he shall 
make recommendations looking to greater economy or efficiency in 
public expenditures. 

Section 312(b) reads: 

He shall make such investigations and reports as shall be ordered by 
either House of Congress or by any committee of either House having 
jurisdiction over revenue, appropriations, or expenditures. The Comp- 
troller General shall also, at the request of any such committee, direct 
assistants from his office to furnish the committee such aid and in- 
formation as it may request. 

And Section 312(c) reads; 

The Comptroller General shall specially report to Congress every 
expenditure or contract made by any department or establishment in 
any year in violation of law. 

To which provisions we may add as a corollary Section 313 giv- 
ing the Comptroller General access to information and enjoin- 
ing the departments to facilitate his investigations.^’ 

41. “Ail departments and establishments shall furnish to the Comptroller 
General such information regarding the powers, duties, activities, organization, 
financial transactions, and methods of business of their respective offices as he 
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That there is a certain resemblance between these additional 
duties and one of the functions performed by the Comptroller 
and Auditor-General in England cannot be denied. We know 
from a memorandum submitted to the Public Accounts Com- 
mittee in 1916 by that officer that he did not confine his activity 
solely to reporting infractions of law; he sometimes criticized 
waste and extravagance as well: 

The Public Accounts Committee have never considered that the 
Comptroller and Auditor-General is limited in his reports merely to 
those points which he is bound under the terms of the Act to bring 
to the notice of Parliament. The Committee of 1888 stated that while 
it is no doubt difficult in all cases to draw a distinction between ques- 
tions bearing directly on audit matters and those which may trench 
on administrative functions, yet, at the same time, if in the course of 
his audit the Comptroller and Auditor-General becomes aware of facts 
which appear to him to indicate an improper expenditure or waste of 
public money, it is his duty to call the attention of Parliament to 
them. The Select Committee of 1902 on National Expenditure rec- 
ommended the Public Accounts Committee, even more than in the 
past, to encourage the C'omptroller and Auditor-General to scruti- 
nize and criticize improper or wasteful expenditure. *- 

We know also that the intent of Congress in including Sections 
312 and 313 in the Act was primarily to gain knowledge of waste 
and inefficiency in the public expenditure.^^ Representative Good 
explained that it would be the duty of the Comptroller General 

may from time to time require of them; and the Comptroller General, or any 
of his assistants or employees, when duly authorized by him, shall, for the pur- 
pose of securing such information, have access to and the right to examine any 
books, documents, papers, or records of any such department or establishment. 
The authority contained in this section shall not be applicable to expenditures 
made under the provisions of section 291 of the Revised Statutes/' 

42. Parliamentary Papers ^ loib, xvii, Cd. 8337* should be noted that the 
Comptroller and Auditor-General has not the statutory duty to examine into 
the merits of the expenditure he audits. All attempts to impose this duty on him 
by law have been resisted and defeated on the ground that to extend his powers 
in this direction might result in his passing “into a kind of supreme administrator 
of the country.*’ 

43. The reference here is primarily to Sections 3i2(a'i, 312(b), and 313, pro- 
visions which apoeared in every version of the Good bill. 312(c) is further dis- 
cussed below. 
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... to come to the committees of Congress that have jurisdiction 
over appropriations, expenditures, and revenues, and explain to them 
at all times where there is any inefficiency, where there is a waste or 
lack of economy; and when the committee from the bureau of the 
budget or the President’s staff come and explain the budget, sitting 
right there, they are brought to face the comptroller general of the 
United States; and if a representative of the bureau of the budget 
states something that is not true, if he fails to state the whole truth the 
comptroller general sits there with the Committee on Appropriations as 
an arm of Congress and can supply the desired information. In this 
way the facts will come before Congress in a way that we may elimi- 
nate duplications wherever we find them, and where we find there is 
an excess of employees they can be eliminated, and the service will 
not be injured by an injudicious cut in the appropriation.^* 

And again — 

Congress and its committees will at all times be able to consult with 
officials of this department regarding expenditures and from it will be 
able to obtain the most reliable information regarding the use to 
which any appropriation has been put or the efficiency of any depart- 
ment of the Government. This independent department will neces- 
sarily serve as a check against extravagance in the preparation of the 
budget. Those appointed by the President and charged with the duty 
of assisting him in collecting data and in preparing the budget will 
realize that their every act and decision will come under the close 
scrutiny of the accounting department. If duplications, inefficiency, 
waste, and extravagance exist as the result of any expenditure, the 
President will be held responsible therefor if he continues to ask for 
appropriations to continue such practices. The knowledge on the part 
of every executive and bureau chief that such an independent and 
fearless department exists, and that every act and deed they perform 
will come under the closest scrutiny of this department, will in itself 
force a much higher degree of efficiency in every department of the 
Government.*® 

44. 61 Cong. Rec., gS2. 

45. 58 Cong. Rec., 7085. (Italics supplied.) The trouble with the old system 
was that the committees charged with the responsibility of considering ap- 
propriation bills had but little assistance in arriving at correct conclusions. The 
department heads were ignorant ; the bureau chiefs untruthful ; the accounting 
officers afraid; “It not infrequently happens,” said Good, “that we have in times 
past called the Comptroller of the TVrasury before us and witnessed his dis- 
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The committee reporting the bill in 192 1 made the same point: 

The creation of this office will enable it to furnish information to Con- 
gress and to its committees regarding the expenditures of the Govern- 
ment. He could and would be expected to criticize extravagance, 
duplications, and inefficiency in executive departments. He could do 
this without fear of removal. Under the present plan neither the 
Comptroller of the Treasury nor the six auditors make such criticism. 
The reasons why they do not are apparent, yet opportunities for 
wholesome criticism abound in every department. The creation of 
this office will, it is seen, serve as a check ... on useless expendi- 
tures. . . 

And Representative Byrns, speaking some time after the passage 
of the act, reminded his colleagues that 

it was understood that when the Comptroller General was appointed 
and the budget law went into effect the Comptroller General or some 
of his officers would sit in with the various subcommittees on appro- 
priations and give them information as to the expenditures of the 
various departments when it came to making up future appropriations 
for the departments.^' 

The resemblance, though imperfect, is clear between these two 
sets of duties — the English and the American. What we must 
understand, however, is that it is one thing to report instances of 
inefficient or uneconomical expenditure and quite another to 
make an appropriation audit of accounts on behalf of Parliament 
or Congress. The Comptroller and Auditor- General calls the at- 
tention of the Public Accounts Committee of the House of Com- 
mons to waste, and indeed to every other matter arising out of 
his examination of the accounts which he thinks Parliament 

comfiture when he was pressed with rep^rd to inefficiency in various depart- 
ments, because he knows of it. It comes to him throuj;h this auditing force, 
which costs the Government every year about $3,000,000. He, of course, would 
be very much embarrassed if he were to sit down at the table before the Com- 
mittee on Appropriations and say to that committee that the administration of 
which he was a part was inefficient.” 61 Cong. Rec., 082. The solution was to 
protect the Comptroller General's tenure, “so he cannot be removed if perchance 
he criticizes the administration of which he was a part," and then to impose 
upon him the duty of searching out and reporting extravagant expenditures. 

46. 67th Cong., ist sess., H.Rep. 14, p. 8. 

47. 63 Cong. Rec., 845. 
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should know; but he does so in addition to making an appropria- 
tion audit of the accounts as rendered, certifying to their correct- 
ness, and reporting them to Parliament. The Comptroller Gen- 
eral is assigned a similar service for Congress, but in lieu of mak- 
ing an appropriation audit in the English sense. Inasmuch as the 
problem with which we are concerned is the lack of an audit 
which will reveal irregularities, we can see that these provisions 
designed to expose extravagance are immaterial.*’’ 

One further objection remains to be examined. It may very 
probably be argued that, however irrelevant other sections of the 
act may be to the question at issue, one section at least — 312(c) 
quoted above — contemplates the making of an appropriation 
audit by the Comptroller General and the rendition of an audit 
report by that officer to Congress. 

Again the objection is specious but unsound. Whatever may 
have been the intent of Congress in including this section in the 
act,*® it must be plain, on a considered view of all the circum- 
stances, that the reports submitted in compliance with it are not, 
and are not susceptible of being made, instruments for increasing 

48. It is unnecessary to raise the very practical question, whether or not the 
Comptroller General has actually performed the duties thus sought to be im- 
posed upon him. It is sufficient to note that he has not always regarded them 
too seriously. Representative Byms of Tennessee, in a .speech delivered almost 
a year after the passage of the act, remarked : “So far as we know, the Comp- 
troller General is only engaged in auditing the expense of the Government, and 
no effort has been made to comply with the strict requirements of the law, which 
placed on him the duty to make a report to Congress and make recommenda- 
tions to Congress looking to greater economy and efficiency in public expendi- 
tures as a result of his investigations. ... He either docs not know his duties 
or he has chosen to ignore them. Unless he performs this service, there was no 
reason to do away with the Comptroller of the Treasury and the .six auditors, 
unless it was to provide him with a job at a fat salary and a long tenure.” 62 
Cong. Rec.j 845. A few days later Representative Byrnes fS.C.) exclaimed: “I 
have yet to learn of any activity by the Comptroller General, from which officer 
Congress expected so much.” Ibid., 2405. 

49. This is a question shrouded in some obscurity. The section was not in the 
bill originally reported to the House but derives from an amendment offered 
October 21, iQig, by Representative Graham. The language of that amendment 
and the remarks of its sponsor suggest that what was desired was merely a 
prompt notification of every violation of the anti-deficiency law to the end 
that “Congress may take notice of it and act upon it or pass it by, as it deems 
proper.” 58 Cong. Rec., 7201. The wider language adopted by the Conference 
Committee is neither explained nor noticed in their report. 
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the control of Congress over the administration of the moneys 
provided for the services of the country. Without dwelling on 
the trifling character of the actual reports on the uncertain and 
irregular intervals of their submission,®" or on the fact that they 
deal with violations of law in respect of which all necessary ac- 
tion has been taken, we may observe that they present a very 
partial view of the executive transactions. If what is wanted is 
an audit report of the final expenditure, of the amounts Anally 
allowed as charges against the appropriations, how futile is it to 
require such a report from the very person entrusted by law with 
the determination of those amounts. Needless to say the reports 
of the Comptroller General make no mention of credits allowed 
by himself which an auditor independent of the General Ac- 
counting OfAce, having no responsibility with respect to the 
transactions he audits, and owing no allegiance but to Congress, 
might possibly regard as unauthorized. 

The consideration raised in the preceding paragraph brings 
us at last to an analysis of the basic defect in the Budget and Ac- 
counting Act, 1921. regarded as a statute for improving Con- 
gressional control. I refer to the assignment to the Comptroller 
General of duties inconsistent with the duties of an auditor for 
Congress. Pretermitting all criticisms of the existing system 
based on the lack of proper accounts, on the tardiness of the 
audit, on the jejuneness of the reports, and on the absence of 
Congressional scrutiny, we may say that, even if the existing 
system were in every other resjject perfect, this union of incom- 
patible duties in the ofAce of the supposed auditor would serve 
to render nugatory the control of Congress. 

If we keep constantly before us the definition of audit we shall 
easily perceive the difAculty. .An audit is an examination made on 
behalj of a prineipal of the transactions of an agent as recorded 
in an account It has nothing to do with the act of the agent in 

50. “Under subsection (c) a few special reports have been made, but due to 
the lack of any record of the number of them and the long delay which the 
searching of the records would require no attempt is here made to state the 
number.” Acting Comptroller Cieneral Elliott to Representative Taber, March 2g, 
1937 (83 Cong. Rec.t 2607). 

51. A. T. V. Robinson, “The Exchequer and Audit Department,” Journal of 
Public Admimstration, II (1924), 147. 
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determining what the transactions shall be nor has it to do with 
the act of the principal in condemning the agent or in giving him 
his acquittance. It is simply a detective function designed to fur- 
nish the principal with independent information of what the 
agent has done. Now what is the effect if the functions of the 
auditor are in any way confounded with those of the agent or 
the principal? The answer is obvious: either he becomes a party 
to the transactions he audits (in which case his reports lose their 
value as corroborative evidence) or he substitutes himself for the 
principal ( in which case the principal can hardly be said to exer- 
cise control). 

In the instance of the Comptroller General the confusion of 
duties is carried to an extreme degree. Sometimes he is brought 
in by a side-wind to share the responsibilities of department 
heads and disbursing officers, as when he “pre-audits” a voucher 
or renders an “advance decision” indicating how a proposed pay- 
ment will be regarded by him upon the settlement of accounts. 
Sometimes he decides himself what payments shall be made, as 
when he makes a “direct settlement” of a claim and orders it to 
be paid, perhaps in the very face of objections from the depart- 
ment responsible for administering the appropriation from which 
payment will be made. And always he decides in the last analysis 
what items shall be allowed or disallowed in the accounts of the 
disbursing officers. 

We may regard this last-mentioned combination — of correc- 
tive with detective powers — in one of two lights. Either we may 
say that the Comptroller General has been vested with the legis- 
lative function of passing judgment on the acts of the executive 
government — in which case we are plainly denying that the func- 
tion is exercised by Congress; or we may say that the Comp- 
troller General has been made an agent extraordinary, standing 
between Congress and the executive departments and summing 
up in his sole responsibility all their separate but subordinate 
responsibilities — in which case we are left with the fact, upon 
which we have so constantly insisted, that there is no audit of 
the Comptroller General’s settlements. However we look at the 
matter, we arrive at the same conclusion: that Congress, so long 
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os its Euditor is also a controller, is precluded from the 
of any degree of retrospective control over expenditures; a Chi- 
nese wall of ignorance stands between it and a view of the ex- 
ecutive transactions/^ 

That the transfer of controlling duties to the officer who was 
supposed to act as Congressional auditor might destroy his use- 
fulness in that capacity seems scarcely to have occurred to those 
who debated the Budget and Accounting bill. The compatibility, 
even the identity, of the two functions seems simply to have been 
taken for granted. Representative Byrns, for example, imme- 
diately after his explanation that the Comptroller General would 
have “only to do with the auditing of accounts,” was asked by 
Representative Welling whether the functions which it was pro- 
posed to give him differed in any great degree from those then 
being performed by the Comptroller of the Treasury. To this 
question he replied: “They are not. . . . They will embrace prin- 
cipally his duties and the duties of the auditors. 

Among the witnesses who testified at the 1919 hearings, the 
same confusion of audit with control was apparent. Of all these 
witnesses only one appears clearly to have apprehended the dis- 
tinction. That one was Henry L. Stimson, speaking from his ex- 
perience as Secretary of War under President Taft.'* He began 
by defining what he meant by audit: 

I dislike to use the word, because the word has been used in such 
different senses, but I call it the work of audit, the work of investi- 
gation to see whether [ the authority granted by Congress] has been 
properly carried out bv the Executive, with a view to future budeets, 
or with a view to punishing the Executive if it has not been carried 
out properly."® 

52. It seems hardly necessary to remark that, tf the Comptroller General were 
to report to Congress on the Icsrality of the final allowances, his report could com- 
tnand no credence, the allowames havinp previously been made by himself 

53. S8 Cong. Rec., 7091. 

54. The record does not bear out the as-sertion of the President’s Committee 
on Administrative Management {Report, p 22) that “a number of outstanding 
witnesses” warned against arming the independent auditor with powers other 
than audit; the witnesses cited (e.xcept Mr Stimson) were not talking to the 
point. 

55. National Budget System, p. 620. 
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Next, he made his recommendation: 

You ought to have sombody who will perform the same functions of 
scrutiny and care and investigation for you that is performed in Great 
Britain by the comptroller and auditor general. One thing that I think 
requires caution about — that is, that the function as I regard it is a 
post-audit function. I do not think that that man ought to be given du- 
ties which would tend toward making him share executive functions. I 
mean, I think that would be a diffusion of duties which would lead to 
trouble. In other words, I do not think he ought to have the responsi- 
bility of saying beforehand whether sums would be expended. That 
would simply mean the creation of a little subexecutive, a little sub- 
president, controlling the department.’'" 

Finally, upon being asked whether such an officer would possess 
the functions of the existing Comptroller of the Treasury, he 
said: “The present Comptroller of the Treasury performs rather 
different functions than I had in mind. He is not at all the officer 
that I had in mind.”®^ 

During the debates on the bill only once was even the shadow 
of a doubt cast upon the advisability of clothing the proposed 
Congressional auditor with the controlling powers of the Comp- 
troller of the Treasury. What is now Section 305 of the Budget 
and Accounting Act was then being discussed. This is the section 
by which the functions of settling and adjusting claims and ac- 
counts were transferred from the Treasury to the General Ac- 
counting Office. The transfer was proposed to be accomplished 
by the change of a single word in Section 236 of the Revised 
Statutes — “Treasury” was to be changed to “accounting,” so 
that the section would read: “All claims . . . shall be settled and 
adjusted in the accounting department.” Representative Dowell 
inquired, somewhat diffidently, as it would appear from the rec- 
ord, why this verbal change was necessary. Representative Gra- 
ham was eager to explain: 

Why, the very purpose of this bill is to create an accounting depart- 
ment that shall be independent of all the executive departments of 
the Government. If these accounts are to be settled in the Treasury 

56. Ibid., p. 644. 


57- Ibid., p. 64s. 
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Department, it would maintain the old regime, whereas striking out 
the word “Treasury” and inserting the word “Accounting” would 
bring the law into harmony with the budget system. 

Dowell, however, seems still to have had an uneasy feeling that 
the explanation was imperfect, for he immediately objected: 

But in this amendment do you not add to the accounting department 
another duty, aside from accounting? As I understand it, under the 
budget system you are establishing an accounting department that 
has for its purpose the accounting of all accounts of all the depart- 
ments of the Government. In this you put the duty upon the account- 
ing department of settling claims both for and against the United 
States, entirely a different duty. Who has the accounting of that de- 
partment after it has been passed upon by the accounting depart- 
ment? Could it not be done by the Treasury Department as well as 
by the auditing department to check it up?®® 

His questions, however, appear to have touched no chord of un- 
derstanding in the minds of those to whom they were addressed. 
One more perfunctory attempt was made to explain the matter 
to him and when that failed his further inquiries were abruptly 
shut off. Thus passed the single occasion at which this important 
problem might have been brought to debate. 

This blindness of Congress, we may remark in passing, con- 
trasts markedly with the preoccupation of English statesmen 
with the same problem during the years preceding the passage of 
the Exchequer and Audit Departments Act. 

Here is what Edward Romilly, Chairman of the Board of 
Audit, had to say on the subject in a letter to the Select Commit- 
tee on Public Monies of 1857: 

The duty of an auditor of public accounts should be to pass in review 
the acts of an accountant, after those acts have been completed He 
should ascertain whether the rules laid down for the guidance of the 
executive officers, in respect of the receipt and expenditure of public 
money, have been duly observed ; and he should point out and record 
any deviations from those rules that may have been remarked in the 
course of the examination of the account under consideration. His 


S8. S8 Cong. Rec., 7289. 
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functions cannot properly begin until those of the departments whose 
receipts and payments he has to check have ceased; i.e. until the re* 
ceipts and payments have been made and recorded, and this record 
has been duly transferred over to him for examination. 

The more strictly this duty of the auditor is confined within these 
limits, and the more speedily the functions of the auditor follow those 
of the accountant, provided the functions of the two are not allowed 
to interfere with each other, the greater will be the security to the 
public. Any interference, direct or indirect, on the part of the audi- 
tors, previously to payment being made and recorded, cannot but 
lessen the responsibility of the accountant. It also renders the auditor 
incompetent to express an opinion on acts which he has himself ad- 
vised and sanctioned.®* 

At the hearings of this same committee the same point was 
ably brought out in a colloquy between Sir James Graham who, 
as First Lord of the Admiralty in 1832, had initiated the first ap- 
propriation audit of accounts, and William Anderson, principal 
clerk in charge of the financial business of the Treasury, who 
had assisted him in this innovation and who w'ould later with 
Hugh Childers actually draft the Exchequer and Audit Depart- 
ments Act, 1866; 

2022. If you gave the Comptroller of the Exchequer the right of 
interference after issue, with reference to expenditure and appropria- 
tion, would he not be lord over the Treasury, over the First Lord of 
the Treasury and the First Minister of the Crown? — He would be 
lord over the whole of the public departments; he would have the 
power to question all the expenditure, and with very limited knowl- 
edge. 

2023. What would become of Parliamentary responsibility if he 
exercised that control; and what would be the responsibility of the 
Executive Government? — There would be none at all, he would 
really be an officer of Parliament interfering with every department. 

2024. Would he not be lord paramount over the whole expenditure? 
— Yes: he might interfere and question every contract that was made 
for carrying on the public service, and every act of the Government. 


59. Report from the Select Committee on Public Monies, 1857 (2d sess.), Ap- 
pendix 2, p. 53. 
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*025. If he were captious and minute in his interference, would it 
be possible for the great departments to conduct their daily business? 
— doubt whether you would find ministers who would undertake 
to conduct the business of those departments.*® 

A similar quotation may be cited from a period just antecedent 
to the passage of the Exchequer and Audit Departments Act. 
In some observations submitted to the Public Accounts Commit- 
tee of 1865, Charles Macaulay, Secretary of the Board of Audit, 
represented the Board as saying: 

The whole of our experience as Appropriation .\uditors tends to sat- 
isfy us that we ought to have no further communication with the 
Executive Departments than may be necessary for the purpose of 
obtaining information. Whatever tends to associate us, either directly 
or indirectly, with the pecuniary transactions of the government, can- 
not but tend to damage the credit of the report. s in which we are re- 
quired to submit those transactions to the judgment of Parliament. 
We conceive, therefore, that we should never be required to advise, 
to control, or to remonstrate. We ought not to be invited to discuss 
questionable points with the Departments, or to aid them in the con- 
duct of their business. Our functions should be neither preventive nor 
corrective, but simply detective. We should be instructed to try the 
accounts and vouchers of the several Departments, by the require- 
ments of the Legislature, and to bring under the notice of Parliament 
any expenditure that might in our opinion be oi)po5ed to those re- 
quirements. It mav no doubt sometimes appear to us that the expendi- 
ture which it will thus be our duty to report is justifiable, or even 
commendable; but we should keep all such opinions to ourselves It 
should be no part of our business to acquit or to condemn, but simply 
to report to Parliament every infraction of the law relating to the ap- 
propriation of the public money, leaving it for the Executive Depart- 
ments to give such explanations as they might think fit, and for the 
House of Commons to pronounce the sentence.®' 

Severely he warned Parliament: 

60. Minutes oj Evidence taken before the Select Committee on Public Monies, 
19 June, 1856, pp. 221-222. 

61. Report from Committee of Public Accounts, 1805, .Appendix i, par. 48. 
Macaulay assisted Anderson and Childers in framing the Exchequer and Audit 
Departments Act. 
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It would certainly be a great mistake if in discussing the principles 
upon which the proposed appropriation check should be established, 
Parliament were ever again led to confound the functions of Auditors 
with those of Controllers — ^the functions of officers whose duty it is 
to report what Government has done with the functions of those 
whose duty it is to decide what Government should do.®* 

Far from being lost in the mass of evidence, as were Stimson’s 
statements to the House Committee on the National Budget Sys- 
tem, these arguments were brought into debate on the floor of 
Parliament. Gladstone, the Chancellor of the Exchequer, stated 
them as clearly as it is possible to state them : 

The noble Lord [Lord Robert Montagu] and some other hon. Mem- 
bers would seem to have got an idea of the possible powers of the 
Board of Audit which is quite erroneous. They appear to think that 
Board can become an efficient control over the public expenditure. 
But that is not the function of a Board of Audit. That Board is to 
ensure truth and accuracy in the public expenditure. In point of fact, 
it may be called, in one word, a Board of Verification. But it would 
be perfect presumption in the Board of Audit if it were for a moment 
to attempt to exercise a judgment as to any degree either of parsi- 
mony or of extravagance which the Government might be thought to 
be adopting under the sanction of this House. As to the proposal of 
the hon. and learned Member for Dundalk (Sir G. Bowyer), I con- 
fess I think it entirely impracticable and out of the question. He pro- 
poses to arm the Board of Audit with coercive powers of committal 
for contempt, powers of commanding the departments of Government 
as to what is to be done and what not to be done there. I venture to 
say that such a conception of a Board of Audit is wholly without 
precedent. Besides, the objection to it is that it would be transferring 
to the Board of Audit what is really the function of this House. It is 
in the Committee of Public Accounts . . . and in its investigations that 
the House will have the best security for the due, speedy, and effec- 
tual examining and rendering of the Public Accounts.®* 

Why Congress failed to see the difference between control and 
audit does not perhaps at this late date admit of complete solution, 

63. Ihid., par. 46. 

63. Hansard, Pari. Deb., 3d series, Vol. CLXV, col. 1350-1351. (March ii, 
1S62.) 
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The preoccupation of Congress with matters irrelevant to appro- 
priation audit — ^with, for example, the merit rather than the le- 
gality of expenditure — ^has been adverted to above and may be 
alleged as a reason. A more probable cause is to be found in the 
circumstance that the English audit system, supposed model of 
the system prescribed by the Budget and Accounting Act, was 
completely misunderstood. There is evidence that many mem- 
bers of Congress thought that the English Comptroller and Audi- 
tor-General had powers similar to those of the American account- 
ing officers of the Treasury — that only his tenure was different. 
Take Representative Hawley, principal expositor of the English 
system during the debates. While the subject was still being con- 
sidered in committee, he remarked of the English officer: 

If the auditor or comptroller-general believes it is not advisable or 
an excessive expenditure, he brings that to the attention of the public 
expenditures committee before the money is expended. It is not a case 
of condoning something that has happened: it gives the legislative 
body power to prevent something.®* 

In other words, he thought that the Comptroller and Auditor- 
General “pre-audited” accounts — a grave error, since that officer 
is rigidly excluded from examining the Executive transactions 
until the money is finally paid away on vouchers. At another time 
he appears to have been under the impression that the Comp- 
troller and Auditor-General could "disallow items w’hen he de- 
cides the expenditure to be unauthorized.”'’’ This was equally 
false: the Comptroller cannot disallow items; he can only recom- 
mend items for disallowance — quite a different function. But 
even the experts did not always keep themselves clear on this 
point: upon at least one occasion W. F. Willoughby, close ad- 
viser to Representative Good and author of a book on the system 
of financial administration of Great Britain, allowed it to be un- 
derstood that the Comptroller and Auditor-General, like the 
American accounting officers, was charged with '‘the final settle- 
ment of accounts.”®® 


64. National Budget System, p. 28. OS- S8 Cong. Rec., 7138. 

66. After describinp the imperfections of the American accounting system he 
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Even those who were most clear on the facts of the British 
audit system do not appear to have thoroughly understood the 
principles upon which that system was founded. Like those of 
whom the prophet speaks, they saw without perceiving and heard 
without understanding. Mr. Willoughby, for instance, eschew- 
ing the mistake he was later to make, said in his testimony before 
the House Committee; “It struck me as rather remarkable that 
the controller and auditor-general had no power of final decision 
regarding expenditures such as our controller has. His functions 
come after the expenditure is made.”®’ C. W. Collins, who had 
drafted the McCormick bill of 1918 and the Frear bill of 1919, 
also knew the facts but failed to see their significance. It was, he 
said, a weakness of the English system that the Comptroller and 
Auditor-General had no power to disallow irregular expendi- 
tures;®* the proposed Comptroller General would be much more 
efficient: 

. . . the fact that he has the power to disallow an item on presenta- 
tion of the case to him would do away with the necessity to a large 
extent of the kind of hearings that the public accounts committee 
holds in Great Britain. They hold hearings there to determine re- 
sponsibility and to do the other things that the Comptroller of the 
Treasury now has the power to do." ' 

Neither Willoughby nor Collins saw that no system of adminis- 
trative control, however excellent, can take the place of scrutiny 

remarked: “All of these difficulties will be met by following the British system 
of having a single Comptroller and Auditor-General in whom will be vested the 
responsibility for all matters having to do with the control of Treasury receipts 
and issues and the final settlement of accounts.” The Reorganization of the 
Administrative Branch of the National Government (mimeographed, March, 
1921), p. 382. (Italics .supplied.) The authorship of the document is claimed by 
Mr. Willoughby in the Preface to his book of the same title (Baltimore, 1023), 
p. viii. 

67. National Budget System, p. 64. G. C. S. Benson, in his Financial Control 
and Integration (New York, 1934), p. 17, has collected some similar expressions 
of surprise by the same authority. It is only fair to Mr. Willoughby to state 
that in the revised edition of his The Government of Modem States (New York, 
1936), p. 487, he condemns the error of confounding the duties of an auditor 
and those of a controller and cites the General Accounting Office as the most 
striking example of it. 

68. National Budget System, p. 227. 6q. Ibid., p. 228. 
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by Congress itself of the results of executive action. Congress 
may pile controllers upon controllers but always there must be 
some last person or combination of persons, other than Congress 
itself, who will decide what payments shall be charged against 
the appropriations. It is upon the action of these “last persons,” 
these ultimate administrative controllers, that Congress must 
place a check if it is to exercise the fact, as well as to enjoy the 
right, of control. To leave the power of final decision with ad- 
ministrative officers, with accounting officers, with whomsoever, 
is not to delegate control but to abandon it. 

We may conclude this chapter with a summary of what has 
been set out at greater length above. In or about the year 1919 
Congress became aware of the fact, long unnoticed, that its con- 
trol over the public expenditure was incomplete. Knowing and 
admiring the success of the English system of public accounts 
(but misunderstanding its methods and principles), Congress 
sought to create, and thought that it was creating, a legislative 
audit. It succeeded, however, only in substituting a General Ac- 
counting Office audit for the previously existing Treasury audit. 
Its mistake was in transferring to its intended auditor powers of 
administrative control which rendered him incompetent to ex- 
press an opinion upon the final settlements. That the Comp- 
troller General was expected to act simultaneously as an adinin- 
istrative controller and as a Congressional auditor was not the 
result of a reasoned determination by Congress after weighing 
the arguments for and against such a combination of functions. 
It was something that happened because Congress failed to dis- 
tinguish between the two functions and so failed to perceive the 
existence of any difficulty. 



CHAPTER XIII 


THE DIFFICULTY OBSCURED: 1921- ? 

T he passage of the Budget and Accounting Act, 1921, 
while it did nothing to increase the retrospective control 
of Congress over expenditure, had the important effect 
of lulling Congress into a feeling of security.’ The Comptroller 
General became in a sense the keeper of the parliamentary con- 
science. Four presidential terms were to pass before the idea 
would again be advanced that Congress was without an audit 
and that its ignorance of the results of expenditure was an evil to 
be corrected. 

During these sixteen years but two reforms were made in the 
system of accounts — neither of them of prime importance in re- 
spect of the problem of Congressional audit. One had to do with 
the information presented to Congress in the Combined State- 
ment of Receipts and Expenditures, Balances, etc., of the United 
States; the other with the consolidation of the several House 
committees on expenditures. 

In the Combined Statement of Receipts and Expenditures, 
Balances, etc., of the United States for the fiscal year 1927 the 
Treasury Department for the first time presented the accounts of 
the government to Congress in such form as to show the actual 
expenditure under each appropriation. The previous method was 
to report only Treasury issues, that is to say, the sums of money 
paid by the Treasurer directly to claimants upon settlements by 
the accounting officers plus the sums of money placed to the 
credit of disbursing officers upon the books of the Treasurer, 
these last constituting the bulk (about 95 per cent) of all “ex- 
penditures.” The innovation of the Treasury was to obtain from 

I. Professor John A. Fairlie had warned that this would be the case. Writing 
in July, 1919, to the New York Times on the proposal to change the legal nature 
of the accounting officers, he said — and his words were prophetic: *‘But the 
main objection to this proposal is that it gives the impression that something is 
being done toward establi^ing a much needed machinery for scrutinizing ex- 
penditures, while in fact nothing will be accomplished in that direction/’ New 
York Times, July is, 1919. 
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the several departments and establishments reports of the imex- 
pended balances to the credit of disbursing officers under their 
respective jurisdictions at the beginning and end of the fiscal 
year, classified by appropriations, and, using these figures in con- 
junction with the warrants issued during the year, to calculate 
the expenditures on a basis of checks issued by disbursing offi- 
cers, The figures thus arrived at were exhibited in a separate col- 
umn in the Combined Statement. The Treasury’s explanation of 
the reform — a reform, by the way, instituted by itself and not by 
direction of the Congress — is as follows : 

Funds placed to the credit of disbursing officers by means of account- 
able warrants have been exhibited heretofore as expenditures during 
the period in which such advances were made. As a matter of fact, 
some of the money in many instances is not actually spent until the 
period following the one in which the advance is made, and, to some 
extent, not at all, the unexpended portion being returned to the appro- 
priation accounts on the books of the Secretary of the Treasury in a 
subsequent period, which operates to reduce expenditures on a war- 
rant basis for that year. The expenditures on a warrant basis, there- 
fore, do not accurately reflect the trend of governmental expenditures 
since they include unexpended balances remaining to the credit of 
disbursing officers at the end of the year but not expenditures from 
unexpended balances at the beginning of the year. It may be stated, 
however, that the differences between the expenditures on a warrant 
and check-issue basis are n(it so material in cases where the un- 
expended balances to the credit of disbursing officers remain more or 
less constant from year to year. ... In order to correct the situation 
described above and exhibit the expenditures on the best pracricable 
basis, the several departments and establishments have cooperated 
with the Treasury’ in furnishing the unexpended balances to the 
credit of disbursing officers under their respective jurisdictions at 
the beginning and end of the fiscal year 1027. classified by appro- 
priations. These figures, when used in conjunction w’ith the w’arrants 
issued during this year, make it possible to include checks drawn 
during 1927 against unexpended balances of disbursing officers at the 
beginning of the fiscal year, and to exclude from expenditures all 
unexpended balances remaining in their hands or to their credit at 
the close of the year.- 

j. Annual Report of the Secretary of the Treasury on the State of the Fi- 
nances, 1937, pp. 00, 91. 
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The importance of this amendment in the mode of reporting 
expenditures should not be underemphasized: it was no little 
thing that Congress should receive a report of the actual pay> 
ments charged against the appropriations. But neither would it 
do to pretend that this novel information, embedded in a docu- 
ment of nearly 600 pages consisting almost entirely of figures 
without comment or interpretation,* has enabled Congress to 
exercise a greater degree of retrospective control over expendi- 
tures. It cannot learn from the Combined Statement — even the 
Treasury does not know — whether the payments reported were 
proper payments. That knowledge can only be derived from 
audited accounts of expenditure accompanied by the explana- 
tions of the accountant and the comments of the auditor. 

The second reform was the consolidation, also in 1927, of the 
several House committees on expenditures. Even before the idea 
of creating an American counterpart of the English Comptroller 
and Auditor-General took hold of the mind of Congress, the crea- 
tion of a committee patterned from the Public Accounts Com- 
mittee of the House of Commons had frequently been urged. The 
Magee audit plan, which had obtained some support in 1918, was 
simply a proposition to abolish the standing committees of the 
House on expenditures in the several departments and to create 
in their stead a committee on public accounts empowered to in- 
vestigate all governmental expenditures and to report thereon to 
the House.* A resolution introduced by Representative McCor- 
mick in the same year had the same end in view.* 

It is an interesting circumstance that the original version of 
the Good bill® contained a section creating a joint committee on 
receipts and expenditures to consist of three Senators to be ap- 
pointed by the President of the Senate and three Representatives 
to be appointed by the Speaker of the House. The duties of the 
committee were set out as follows: 

3. E. F. Bartclt, Commi‘^Moner of Accounts, United States Treasury Depart** 
ment, Accounting Procedures oj the United States Government (Chicago, 1940), 
p. 119. 

4. On the Magee plan see 56 Cong. Rec., 4745-4747, X1322-11323. 

5. See 6sth Cong., 2d sess., H.Doc. 1006, pp. 9, 34-38. 

6. 66th Cong., ist scss., H.R. 1201. 
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The committee shall investigate methods and procedure relating to 
the receipts and expenditures of the Government, including estimates, 
appropriatitms, audits, and accounts. The committee may in its re- 
port to Congress recommend changes in the piesent laws, rules, regu- 
lations, and practices and shall accompany its lecommendation by 
bills or resolutions embodying such proposed changes. 

The Committee was to be empowered to sit during the sessions 
and recesses of Congress, to send for persons and papers, to ad- 
minister oaths, and to require any department to furnish infor- 
mation, books, documents, records, or papers, or to conduct and 
report to the Committee upon such investigations as the Commit- 
tee might deem necessary to carry out its purposes. 

During the debates which led up to the passage of the Budget 
and Accounting Act considerable emphasis was placed on the de- 
sirability of creating a committee of Congress which would cor- 
respond to the Public Accounts Committee of the English House 
of Commons. Representative Madden at one time expressed his 
intention to move the creation of such a committee: 

If I have my way, when this legislation i."; completed, I shall propose 
the creation of a great committee of the House, to be known as the 
committee on expenditures, consisting of the best men in the House — 
because it is to be a great committee if it is created — to whom this 
auditor and comptroller general may report from day to day, and 
through that medium supply the House of Representatives and the 
Senate with such information as to what is being done with the money 
appropriated as to keep the Congre.'^s advised in connection with 
every step taken. 

The National Tax .Association, through its representative, Og- 
den L. Mills, recommended 

tha t a joint committee from each chamber shall be appointed to 
follow the expenditures of the executive departments and the money 
granted by Congress, with the power and duty to examine, review, 
and criticize every item of expenditure made, and to report to Con- 
gress annually, and at such other times as Congress, or any committee 
thereof, may demand.® 

7. $8 Cong. Rec., 70Q.S. 

8. National Budget, Hearinps before the Committee on Consideration of a 
National Budget, U.S. Senate, ooth Cong., 2d sess., on H.R. 9783, Part i, p. 187. 
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And the National Budget Committee, consisting of John Pratt, 
Benjamin Strong, Paul M. Warburg, Henry L. Stimson, Joseph 
P. Cotton, Samuel McCune Lindsay, and Charles F. Nesbit, ar- 
guing against the provisions of the Good bill which related to the 
Comptroller General, declared that “the functions of Congress 
can be better exercised by appointing a joint examining commit- 
tee with power to call for reports from the comptroller general, 
than by providing a system of pre-audits as called for in the 
Good bill.’”* 

Notwithstanding these urgings Congress did nothing to estab- 
lish a committee on the lines indicated. In the Senate indeed a 
resolution was adopted in May, 1920, to the effect that, begin- 
ning with the 67th Congress, there should be appointed a Com- 
mittee on Expenditures in the Executive Departments, to con- 
sist of seven Senators. That this was to be in substitution for the 
committees on expenditures in the several departments appears 
from the following colloquy : 

Mr. Robinson. Are the so-cailed nominal committees, that is, the com- 
mittees which merely perform any functions, eliminated? 

Mr. Knox. All of them are eliminated. For instance, there are ii 
committees on expenditures in the various departments of the Govern- 
ment. Those have been consolidated in one committee, the Committee 
on Expenditures in the Executive Departments.’" 

But the new committee was not a public accounts committee. No 
rule defined its jurisdiction nor compelled its activity, and in 
practice it did nothing. A survey of its accomplishments made in 
1931 by Rita Dielmann of the Legislative Reference Service 
showed that in the ten years of its existence it had issued two re- 
ports; it had considered four bills, one resolution, and one joint 
resolution; and in one case it had made an amendment. In 1940 
Senator Davis, a member of the Committee, remarked that “it is 
true that the committee has not functioned fully, but the vast 
amount of work involved in the normal performance of legisla- 
tive functions makes it exceedingly difficult for members of the 
committee to undertake projects of investigation and review and 

9. Ibid., p. 3*. n>. 59 Cong. Rec., 7716. 
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at the same time sustain interest and continuity in the progress 
of the work,”’ ’ In the House no action was taken. The “atrophied 
little committees on expenditure”’" were left in organization with 
no attempt to consolidate or reform them. 

It was not until 1926 that the House began to think once more 
of a Public Accounts Committee. On March 24 of that year Rep- 
resentative Moore proposed an amendment to Rule X of the 
House of Representatives which would have abolished the sev- 
eral committees on expenditures and substituted for them a 
single committee of twenty-one members to be known as “the 
committee on expenditures in the executive departments and in- 
dependent offices and establishments.” To this committee, by an 
amendment to Rule XI, he proposed to transfer all the jurisdic- 
tion possessed by the eleven small committees and to give them 
in addition authority to consider matters touching the conduct 
of business of the .several executive departments and other gov- 
ernment agencies.’'* 

This motion gave rise to some debate.’ ’ Moore in supporting 
his proposal remarked upon the futility of the existing commit- 
tees on expenditures and attributed their failure to their lack of 
integration and coordination: 

Under the present plan the small committees function separately, 
when often a comprehensive method of procedure is needed applying 
to more than one dej^artment. Under the present plan none of the 
small committees has any relation to several independent offices and 
establishments which have been set up in recent years. 

There is not the slightest disrespect to any of the small committees 
intended, but I say that ordinariK', in the nature of things, they are 
able to do little toward pointing the way to the general improvement 
of the governmental situation in testing the wisdom of legislation that 
applies to the administration of the laws and in making sure that the 

11. Hearing before the Senate Committee on Expenditures in the Executive 
Departments, 76th Cong., 3ti sess., p. 12. Dr. Seiko of the Brookings Institution 
kindly furnished me with this quotation. 

12. The expression is McCormick's, so Cong. Rec., 621. The New York 
TribuHf on September 23, 1018, characterized them editorially as “make-believe 
committees . . . carried for window-dressing purposes.” 

13. 67 Cong, Rcc., 6180. 14' Ibid., 6180-6182. 
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theories and requirements of statutes that are enacted are fully and 
faithfully carri^ out. 

It was Moore’s hope that 

if a strong, virile committee, endowed with the necessary powers, is 
brought into being, it would be in the direction of placing Congress 
in closer and more helpful contact with the executive branch of the 
Government, and better enable it to know, with respect to personnel, 
efficiency, and so forth, how the work of the Government is being 
done, j^ong the establishments within the scope of this contact 
would be the Bureau of the Budget, and perhaps it would not be 
going too far to claim that the creation of such a committee as is de- 
signed will in a sense round out the Budget system, which we are 
inclined now and then to criticize, but which I believe is here to stay. 

Representative Madden, too, thought that one committee, op- 
erating through subcommittees, would be much more effective 
than eleven committees acting as independent entities: 

The proposal suggested in the amendment offered to the rules by the 
gentleman from Virginia would provide a new agency to cooperate 
with the agency already created by the Budget. It would, of course, 
abolish the ii small committees. That might not be so easy, because 
those who are assigned to duties on those committees would be jealous 
of their rights. But it would assign to duty 21 men, if the rules were 
amended to permit of the suggestion, who would act in conjunction 
with the Appropriations Committee and with the Ways and Means 
Committee and also with the Comptroller General of the United 
States. They would fill in a missing link; they would have the power 
to investigate, to ascertain the legitimacy of the expenditure, and 
ascertain whether or not the expenditure was being made according 
to law, whether they were being made extravagantly or conserva- 
tively, whether wisely or unwisely; and they would be able to sup- 
plement information which neither the Comptroller General nor the 
Appropriations Committee is now able to obtain because of the 
pressing business which pushes them forward to the conclusion of the 
problems that confront them. They would supply information which 
we are now unable to get and upon which I think many financial re- 
forms might be had. 

One part of Madden’s speech aroused some comment. He had 
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SAid: ^'Unfortunately the committees on expenditures usually 
are manned by men of the same political faith as the administra- 
tion, and they do not want to investigate their own administra- 
tion. They have the power to do it if they would.” This idea was 
taken up and repeat^ by Representative Connally : “The dispo- 
sition of the committees at present is to refuse to investigate 
themselves or their own party.” And by La Guardia: “ . . . it is 
the custom, it is the practice not to incur the displeasure of one’s 
party leaders, whether in the House or in the administration.” If 
this was the cause of the committees’ futility (rather than their 
lack of integration), would it not affect the work of one commit- 
tee as well as of eleven? La Guardia thought it would. So did 
Connally and offered a suggestion: the thing to do was to appoint 
the majority of the committee proposed by Moore from the mi- 
nority party; then, if the appropriation had been properly ex- 
pended, it could find nothing wrong; if improperly expended, it 
would have an incentive to expose the misapplication. 

Only one member seems to have attempted any defense of the 
existing committees. Representative Beedy, whose knowledge 
of the subject was so slight that he was uncertain whether he was 
or was not chairman of one of them, suggested that they had done 
nothing because they were supposed to do nothing. Answering a 
charge that they had not performed their duty and would not per- 
form their duty, “except possibly to appoint a chairman and a 
clerk and a porter.” he declared: “My understanding, and I be- 
lieve I am Chairman of one of these committees, is that they have 
no clerks, no quarters, and the whole framework of the thing is 
so arranged they are not supposed to do anything.’ To this Mad- 
den curtly retorted : “Yes; they are to do work. They can do it if 
they want to do it, and if vou will undertake to do it you will be 
supplied with the facilities to do it.” 

In due time Moore's proposal was referred to the Committee 
on Rules where for nearly two years it lay apparently forgotten. 
The initiative for reform now passed to outsiders. W. F. Wil- 
loughby devoted a chapter of his book on T/ie Legal Status and 
Functions of the General Accounting Office 0} the National Gov- 
ernment to a discussion of the need for a Congressional commit- 
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tee on public accounts,” The Comptroller General in his annual 
report for the fiscal year 1927 declared it to be “an anomaly that 
the executive branch of the Government should have numerous 
committees in both the Senate and House of Representatives to 
consider and report on its needs, and that the Congress, itself, 
should have no such committee to consider its degree of control 
or lack of control over public money”; he recommended the crea- 
tion of “committees on accounts in both the Senate and the 
House of Representatives, whose function it will be to receive 
and consider the recommendations of the Comptroller General 
made in furtherance of legislative control over an accounting for 
expenditures of public funds, and any bills or parts of bills the 
enactment of which into law may affect that control.” 

At the opening of the 70th Congress action was at last taken 
on these recommendations. On December 5, 1927, Representa- 
tive Snell, from the Committee on Rules, reported out a resolu- 
tion designed to sweep away the standing committees of the 
House which had no real work to do: 

I think there is no one on either side but that will agree that it is 
foolish and ridiculous for us to carry from year to year 16 committees 
that have practically no work to do in connection with the work of 
the House and are only deadwood, used simply to furnish assignments 
to Members. The majority of the committees that we are abolishing 
have not met in several years and there is no probability that there 
will be any work for them in the immediate future. 

Of these sixteen deadwood committees eleven were expendi- 
tures committees. In lieu of them Snell proposed the establish- 
ment of a single committee with the same jurisdiction: 

We are creating in place of the 1 1 expenditure committees one expendi- 
ture committee of 21 members that will have jurisdiction of expendi- 
tures for all executive departments and do all the work the whole 1 1 
could have done. This committee will be provided with a room, a 

15. Chap. xi. 

16. Annual Report of the Comptroller General of the United States, 1927, pp. 

V, xii. 

17. 69 Cong. Rec., X3. 
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clerk.| &nd everything that is necessary to do certain work that is 
desred to be done in connection with the work of the Appropriations 
Committee, and also along other various lines. 

No opposition to the reform is recorded in the Congressional 
Record. On the same day that the resolution was reported it was 
passed. The committees referred to were abolished and a new 
committee “on Expenditures in the .Executive Departments to 
consist of 21 members’’ was established. The jurisdiction of the 
Committee was set out in these terms : 

The examination of the accounts and expenditures of the several de- 
partments of the Government and the manner of keeping the same; 
the economy, justness, and correctness of such expenditures; their 
conformity with appropriation laws; the proper application of public 
moneys; the security of the Government against unjust and extrava- 
gant demands; retrenchment; the enforcement of the payment of 
moneys due to the United States: the economy and accountability 
of public officers; the aboli-'^hment of useless offices, shall all be sub- 
jects within the juri.sdiction (jf the Committee on Expenditures in the 
Executive Departments.’" 

In 1928 the wording of this section was amended by inserting 
the words “independent establishments and commissions” after 
the word “departments” in the first clause. The amendment was 
made necessary by the decision of Representative Williamson, 
Chairman of the Committee on Expenditures, that his group 
lacked jurisdiction over these agencies.’® That the Committee on 
Expenditures was intended by Congress to be active and not dor- 
mant appears sufficiently from the remarks of Representative 
Snell quoted above. Corroborative evidence is supplied bj the 
fact that in 1928 when Congress passed an act to discontinue cer- 
tain reports required by law to be made to them, they included a 
section especially requiring every executive department and in- 
dependent establishment of the government, upon request of the 
House and Senate committees on expenditures, to furnish any in- 

18. 6Qth Cong.» 2d scss., H.Doc. 781, p. 305. 

19. 69 Cong. Rec.y 4930. It is plain that Congress from the start had intended 
the committee to have this jurisdiction (see remarks of McKeown and SneU, 
ibid., 12, 4930). The mistake, if there was one, was a mistake of drafting. 



294 Spending Power 

formation requested of it relating to any matter within the juris- 
diction of those committees.*® 

It cannot, however, be said that the intention of Congress was 
wholly realized. In 1934 we find Representative Gifford explain- 
ing that during the preceding year he had been appointed, as a 
reward for his eleven years of service in Congress, to the Com- 
mittee on Expenditures, “which was no longer to be a merely dor- 
mant body but would probably sit much of the time.”®‘ The in- 
ference is plain — the Committee had since its creation been in- 
active. Gifford accepted the assignment offered him, “since it ap- 
peared to be an important one,” but was disappointed. In 1934 
he complained that he could not persuade the chairman of the 
Committee to call a meeting — a charge which the chairman an- 
swered by challenging him to produce evidence of fraud requir- 
ing investigation. In 1935 he again called attention to the failure 
of the Committee to function; “Last year the committee did not 
investigate expenditures in the executive departments ; it was ap- 
parently not thought wise to look into the e.xpenditures of the 
administration.”" In 1937 he remarked that, except in small 
matters, the Committee had functioned very little.** 

The activity or inactivity of the Committee is, however, of 
considerably less importance than its place in the scheme of fi- 
nancial control. Here the point to be understood is that the Com- 
mittee is not really a public accounts committee. It does not at- 
tempt a general scrutiny of expenditures but leaves that task to 
the Comptroller General. So much is clear from the remarks of 
its chairman, Representative Cochran. Replying in 1934 to a 
suggestion by Representative Snell that there was an obligation 
on the Committee to look into certain expenditures, he ex- 
claimed: “Is the Committee on Expenditures expected to go from 
department to department and ascertain the amount of money 
that is spent and what it is spent for? That is what we have the 
General Accounting Office for. . . . ”'■* Two years later Cochran 

20. 4S Stat. 9g6. 21. 78 Cong. Rec., ii8o. (Italics supplied.) 

22. 79 Cong. Rec., 233. 

23. Reorganization of the Executive Departments, Hearings before the Joint 
Committee on Government Organization, March 8, 1937, p. 147. 

24. 78 Cong. Rec., 1193. 
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made it doubly plain that the Committee simply investigated 
specific complaints brought to its attention; it did not dispute 
the jurisdiction of the Comptroller General nor seek to investi- 
gate the correctness of his settlements: 

The committee has taken the position that the Office of the Comp- 
troller General of the United States and the General Accounting 
Office were established by the Congress for the purpose of seeing that 
the Government agencies carry out the will of Congress. 

It cannot be disputed that the Comptroller General of the United 
States is a representative of the Congress and not a representative of 
the executive branch of the Government.-® 

Whatever advantages may accrue to Congress from the work of 
a committee which acts coordinately with rather than above the 
Comptroller General, it is evident that they are other than those 
which might flow from the work of a public accounts committee. 

We may conclude this chapter and our history with an exami- 
nation of the ideas in respect of an audit for Congress advanced 
during 1937 and 1938 by the proponents of the unsuccessful Re- 
organization bill, 1938. On January 12, 1937, President Roose- 
velt, with a commendatory message, transmitted to Congress 
the report of the Committee on Administrative Management, a 
body appointed by himself March 20, 1936, to inquire into the 
whole subject of administrative management in the executive 
branch of the government and to suggest the means of improve- 
ment. The greater part of this report treated of matters outside 
the scope of our present inquiry — i.e., with administrative re- 
organization, personnel management, planning management, the 
White House staff, budgeting and administrative fiscal control — 
but one section dealt with the General Accounting Office and 
with its administrative head, the Comptroller General. 

Primarily, the President’s Committee, in keeping with their 
terms of reference, viewed the problem of the General Account- 
ing Office from an administrative standpoint. Accepting without 
question the propriety of its controlling functions, they doubted 
only the advisability, and indeed the constitutionality, of vesting 
them in an officer not subject to the check of the President’s re- 

as. 80 Cong. Rec., 10756. 
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moval power. It was right that accounting systems, forms, and 
procedures should be prescribed and supervised by a central au- 
thority; it was right that the final settlement of all claims and 
accounts in which the United States was concerned should be 
made in a single department ; it was right that Treasury warrants 
should be countersigned, advance decisions given, pre-audits 
made; but it was wrong that these functions, administrative in 
character, should be performed by an authority independent of 
the President. Let them therefore be transferred, or rather re- 
stored, to the Treasury Department. 

If these had been the only ideas advanced by the President’s 
Committee with respect to the General Accounting Office, we 
should have passed by their report unnoticed, for they would 
have amounted only to a proposal to return to a system essen- 
tially similar to that which prevailed prior to 1921 — a system 
whi^, as we have already seen, did not provide an audit for 
Congress. But the Committee did not limit themselves to a view 
of the administrative difficulties arising from the “unsound and 
unconstitutional division of executive authority” between the 
branch of government headed by the President and that headed 
by the Comptroller General. Remembering, or supposing, that 
the intent of Congress in creating the General Accounting Office 
had been to establish the machinery of an independent audit, 
they saw the problem of that office partly from a legislative 
standpoint. It is this aspect of their report that compels our at- 
tention. 

The Committee began by defining the term, audit, as they 
would use it in connection with an audit for Congress: 

An audit is an examination and verification of the accounts after 
transactions are completed in order to discover and report to the leg- 
islative body any unauthorized, illegal, or irregular expenditures, any 
financial practices that are unsound, and whether the administration 
has faithfully discharged its responsibility.^® 

Next they set out the fundamental principle of a legislative audit 
— that it should not be intermixed with executive control : 


26. President’s Committee on Administrative Management, Report^ p. 2r. 
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A true audit can be conducted only by other officers than those 
diarged with the making of decisions upon expenditures. No public 
officer should be authorized to audit his own accounts or finaprial 
acts and decisions. The maximum safeguard is provided when the 
auditor is entirely independent of the administration and exercises 
no executive authority. 

This principle had not been sufficiently attended to by those who 
framed the Act of 1921: 

Although the title of the Budget and Accounting Act indicates that 
the principal purpose was to provide a budget system and ‘ an in- 
dependent audit of public accounts,” the distinction between “con- 
trol” and “audit” was confused in the act. It placed certain control 
functions, as well as the auditing function, in the Office of the Comp- 
troller General, who was thus made both a “comptroller” and an 
“auditor.” 

As a result there had been, and could be, no audit for Congress. 

The General Accounting Office has failed to achieve an independent 
audit of national e.xpenditures. It has not supplied the Congress with 
the comprehensive information concerning the financial administration 
of the Government which an audit should render. The Budget and 
Accounting Act provides that the Comptroller General shall report 
to the Congress the results of his audit and his investigations into 
the financial transactions of the Government and states that he “shall 
specifically [jf'r ] report to Congress every expenditure or contract made 
by any department or establishment in any year in violation of law.” 
Except in a few isolated cases the Comptroller General has not carried 
out this provision of the act. He has rarely called attention to unwise 
expenditures or unsound fiscal practices. Since the present arrange- 
ment delays the final settlements of accounts, in some cases for as 
long as 3 years, it is impossible for the Comptroller General even to 
complete his audit of any fiscal year in time for it to be of any ma- 
terial value to the Congress. 

The fundamental reason why the Comptroller General has failed 
to provide the Congress with a complete, detailed, and critical audit 
of the fiscal accounts of the Government, however, is the anomalous 
and inconsistent position of his office.*^ 


37, Ibid., p. 34. 
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Tile only solution was to create an officer with the independence 
of the Comptroller General but without those duties which made 
that officer incompetent to act as an Auditor General — an officer 
who would examine the results of executive action and report all 
illegal or improper transactions to Congress. 

The Executive . . . should be held to account through an independ- 
ent audit made by an independent auditor who will report promptly 
to the Congress his criticisms and exceptions of the actions of the 
Executive. Based upon these reports the appropriate committees of 
the Congress may call upon an executive officer to explain his conduct 
and if it has been characterized by illegality or impropriety, the Con- 
gress can take the necessary corrective steps and safeguard the 
future.-® 

Such in broad outline were the opinions in respect of audit ex- 
pressed by the President’s Committee on Administrative Man- 
agement and transmitted by him to Congress.*" The President’s 
message was received on January 12; in due course committees 
were appointed to consider its subject matter, hearings were held, 
reports were made, and bills or parts of bills were prepared, the 
intent of which, in the language of the House Committee on Gov- 
ernment Organization, was 

to strengthen the Budget and Accounting .Act, 1921, by amending it 
so as to carry out what your committee believes to have been the 
original intention of the Congress in enacting that act, namely, to 
provide the Congress with an independent audit of the receipts and 
expenditures of the Government by an agent directly responsible to 
Congress."® 

In the end, to be sure, nothing was accomplished. The Re- 

28. Ibid., p. So. 

20. The details of the plan are sketched on pap;e 25 of the Report. The bill 
drafted by the Committee to implement their plan (together with a hostile 
analysis thereof) will be found at 83 Cong. Rec., 4380-4385, title 111 being the 
part relevant to control and audit. It is useless in this place to inquire whether 
the system proposed by the Committee would in practice have realized their 
intent. 

30. 7Sth Cong., ist sess., H.Rep 1606, p. 1; also 75th Cong., 3d sess., H.Rep. 
2033 , p- 19. 
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orgMization bill, 1938, title III of which would have established 
an independent Auditor General and a Joint Committee on Pub- 
lic Accounts, was passed by the Senate but recommitted by the 
House; and when, in i 939 > ^ modified Reorganization Act was 
adopted, the provisions relating to audit were omitted. Yet it is 
not without interest to gather into one view the ideas of the legis- 
lative proponents of Congressional audit insofar as they may be 
deduced from the committee reports and from the debates in 
Senate and House. They may be set out under three heads. 

I. The advocates of reform were satisfied that there was, in 
fact, no audit for Congress. The Senate Committee on Govern- 
ment Organization, after declaring that the Comptroller Gen- 
eral’s primary function ( as the framers of the Budget and Ac- 
counting Act conceived it) was to notify to the Congress every 
illegal and improper expenditure, stated: 

It is well known that the results have not been as anticipated. The 
Congress today is no better informed about the financial transactions 
of the Government than it was prior to 1921. Since the Comptroller 
General was vested with final authority and control over fiscal trans- 
actions, he has preferred to take the matter in his own hands and to 
make the executive departments responsible to him rather than to the 
Congress. During the entire history of the Budget and Accounting 
Act, there has been no report to the Congress, such as a board of 
directors of a private business would expect and receive from an 
auditor adequately summarizing and reporting upon the financial 
transactions of the preceding fiscal year. Xor has the Congress received 
reports of illegal and improper expenditures whereby it could take 
the necessary steps to prevent such action in the future.®^ 

The House Committee on Government Organization took the 
same view: 

The failure to provide the Congress with information concerning the 
fiscal transactions of the Government through an independent audit 
of receipts and expenditures was the principal criticism of the former 
system which led the Congress to reorganize the auditing and account- 
ing functions of the United States in the Budget and Accounting Act, 

31. 7Sth Cong., ist sesb., S.Rcp. 1236, p. 13. 
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1921. . . . The committees of Congress considering that act believed 
t^t they were setting up a system under which the auditing r^cer, 
the Comptroller General, being independent of the executive branch 
of the Government, would report to them any irregular, illegal, or 
improper expenditure of, or failure to account for, public funds. It 
is well known that this has not resulted 

On the floor of Congress this truth was iterated and reiterated. 
According to Senator Byrnes; 

When I listened to the debate over the proposed accounting act in 
1921 1 said: “At last we will have an audit that will inform the Con- 
gress about the money that is spent.” Instead of that we know nothing 
about it. We have no means of knowing.®* 

According to Senator Schwellenbach : 

The fact of the matter is . . . that we have not a Comptroller Gen- 
eral who provides any information to the Congress, or is of the slight- 
est use to the Congress. We are acting under a delusion and a snare 
if we think we have someone who represents us. . . . He just does 
not represent us, and does not do the Congress of the United States 
the slightest semblance of good.®'* 

According to Representative Vinson : 

The Comptroller General under the present set-up has never made an 
audit to the Congress of the United States. He has never made an 
audit of any kind to the Congress. Last year he filed a printed annual 
report, but for 5 years before that he did not even print the report, 
and his report is not an audit.®" 

II. There was general agreement that the error in the existing 
system of legislative control was one of law rather than of per- 
sons: even with the best will in the world the Comptroller Gen- 
eral could never be an Auditor General. The Senate Committee 
took note that it was not by chance that Congress had not re- 
ceived the reports which it might expect of an auditor: 

32. 7Sth Cong., H.Rep. 1606, p. 2 ; H.Rep. 2033, p. 20. 

33. 83 Cong. Rec., 2508. 34. Ibid., 2663. 

35. Ibid., 4593. 
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Your committee is convinced that under the present system the Con- 
gress cannot expect to secure this information in the future. The reason 
is apparent. The functions of current control and audit need to be 
placed in separate officers. No man can audit his own books. No man 
can audit financial transactions which he has participated in or au- 
thorized. To vest executive authority involving current financial con- 
trol in an auditing officer is to destroy the independence and therefore 
the value of the audit. No official can be expected to criticize his own 
decisions, his own records, or his own settlement of accounts.®® 

This was also the view of the House Committee: 

The reason has been that under the Budget and Accounting Act the 
Comptroller General, the auditing officer, was vested also with execu- 
tive control functions, namely, the settlement and adjustment of 
accounts and claims and the rendition of advance decisions involving 
the expenditure of public funds. Under this arrangement, the Comp- 
troller General was placed in the anomalous position of being re- 
quired to settle and adjust accounts and claims and then to report to 
the Congress his criticism of his own settlements and adjustments. 

Obviously, the officer authorized to exercise the functions of settling 
and adjusting accounts and claims and rendering advance deci- 
sions involving the expenditure of public funds should not be per- 
mitted to audit his own settlements and adjustments. Under such an 
arrangement it is impossible for the Congress to obtain an independ- 
ent audit of the settlement and adjustment of accounts and claims.®^ 

On the floor of Congress emphasis was placed on the several 
duties of the Comptroller General which were inconsistent with 
an audit for Congress. For example. Senator Byrnes pointed out 
that in respect of every claim against a government department 
settled directly (i.e., before payment) in the General Accounting 
Office there was no review whatever of the Comptroller General’s 
decision: 

Who audits these claims settled by the Comptroller General? Nobody 
on the face of the earth audits the claims settled by the Comptroller 
General unless it be said that he audits them himself. . . . Would 
any business give to one man the power to make a settlement, and 

36. S.Rep. 1336, p. 13. 

37. H.Rep. 1606, pp. 2-3 ; H.Rcp. 2033, p. 20. 
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then audit the settlement himself? The answer is no, for it would not 
be good business. Neither is it good government.*^ 

Representative Vinson brought the same argument to bear in 
respect of the Comptroller General’s functions of advance de- 
cision and pre-audit: 

The reason we did not get the independent audit and cannot get it 
under existing law is because the man who performs the executive 
function in balancing the books, giving preaudits and advance de- 
cisions, which are certainly executive functions, will not report to the 
Congress that he ever made a mistake. In other words, when the 
Comptroller General acts, when he gives a preaudit or an advance 
decision that money can be spent or money cannot be spent, he is not 
in position to criticize his own act. Mr. Henry L. Stimson, in a letter 
submitted for the record by Mr. taber day before yesterday, written 
in April 1937, presents the same thought, that this man who performs 
a legislative function is criticizing his own acts as an executive; con- 
sequently the Congress does not know of the illegal or erroneous O.K. 
of the expenditure of money.*® 

Senator Schwellenbach applied the argument more generally 
against the whole range of the Comptroller General’s nonaudi- 
torial duties — against his function of settlement after payment 
as well as against his function of settlement before payment. 
Analyzing the error of the existing system he quoted, inter alia, 
from a letter by George P. Auld, chairman of a special committee 
of the American Institute of Accountants appointed to study 
the proposed legislation: 

A comparable situation [wrote Mr. Auld] would be found in a cor-, 
poration if the controller of accounts were to be made independent 
of the president; if he were then to be granted additional executive 
powers over other operating departments and, on top of that, were 

38. 82 Cong. Rec.f 32. TTie following colloquy is also of interest : 

^'Senator Byrnes. ... if he makes a mistake, it will be buried within the 
four walls of his office, and not a human being will know whether it was right 
or wrong, a mistake or fraudulent. Is that right? 

“Senator Minton. Mr. President, who audits the accounts of the Comptroller 
General in the settlement of this large number of claims? 

“Senator Byrnes. He audits them himself.*’ 83 Cong. Rec., 2509. 

39. Ibid., 5093- 
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to audit all transactions after their consummation. Or, the other way 
around, we may imagine the independent public accountant who 
audits the corporation’s books being empowered to direct the account 
keeping and settlement of claims against the company, and further 
given a veto over operating acts and methods connected with plan- 
ning and procurement.^® 

III. The friends of reorganization were united in the opinion 
that the solution of the difficulty was to be found in the estab- 
lishment of an independent auditor. The Senate Committee put 
the matter as follows: 

The only way in which the Congress will be able to secure a truly 
independent audit of the financial operations of the Government, and 
to be informed of act.s which are unauthorized or improper, is through 
the e.stablLsbment of an independent auditor, divorced from any 
responsibility for control. 

The House Committee reported that the remedy was “to 
segregate the functions of settlement and adjustment under one 
officer and the functions of reviewing and criticizing such settle- 
ments and adju.slments and reporting thereon to the Congress in 
another officer and thus provide the Congress wdth an independ- 
ent audit.”*' In the Senate and House those who saw some utility 
in a Congressional audit rang the changes on the same recom- 
mendation. 

What objections were offered to those ideas? It is not easy to 
y say. The opposition to title III of the Reorganization bill was 
directed more against the proposal to “restore to the Executive 
complete responsibility for accounts and current financial trans- 
actions” than against the proposal to “establish accountability 
of the Executive to the Congress by providing a genuine inde- 
pendent postaudit of all fiscal transactions by an Auditor Gen- 
eral.”” Audit was unimportant, except of course as an incident 
to settlement; control was the thing. According to Senator 

40. Ibid., 2662. The letter was printed in the New York Times, February 6, 
1Q38; it may be found i»t 83 Cong. Rec., 2623. 

41. S.Rep..i236, p. 13. 

43. H.Rep. it)o6, p. I ; H.Rep. 2033, p. rg. 

43. The language is that of the President’s Committee, Report, p. 32. 
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Bailey: “The whole effort here is to destroy the power of Con- 
gress to have a man checking the expenditures of public money. 
It is checking rather than auditing — control, not bookkeeping — 
that is involved.”** 

Much of the argument turned about a false issue. It was rep- 
resented, however preposterously, that the existing system of 
General Accounting Office control operated to prevent misappli- 
cations of the public moneys — a proposition which, if true, would 
make an audit for Congress, indeed any audit, unnecessary. Some 
members, like Representative Plumley, thought that the Comp- 
troller General secured regularity in the accounts by examining 
every demand against the government before payment: 

In the third place — and this is a matter to which I have given a great 
deal of time and study — I feel strongly that Congress should retain 
its direct control of public funds and expenditures through the main- 
tenance of an independent Comptroller General. The only way this 
can be assured is by the preaudit of accounts for expenditures of 
public funds, as at present, instead of a jwstaudit, and I am, there- 
fore, unalterably opposed to the proposed changes involved in the 
plan to emasculate the office of the Comptroller General.*'’ 

Others, like Senator Byrd, attributed the Comptroller General’s 
imagined power to his partial control of Treasury issues: 

Mr. President, let me emphasize again the issue before us: Shall we 
continue to have the Comptroller General with the power to prevent 
an illegal expenditure before it is made, or shall we abolish the power 
that he now has, and give to an Auditor General, responsible to Con- 
gress, only the power to post audit; in other words, to audit an ex- 
penditure after it is made, and report the result to Congress? That is 
the issue. Stripped of all technicalities, the issue is whether we shall 
continue the Comptroller General with the power that he now has to 
prevent an illegal expenditure with the machinery that has been given 
him, the authority to countersign warrants before the money is avail- 

44. 83 Cong. Rec., 2746. 

45. Ibid., 4573. In point of fact only 3^4 per cent of the government annual 
expenditure is pre-audited. Nor is any voucher prc-audited without the consent of 
the department concerned. Senator Byrnes has feathered into one view the 
evidence of the General Accounting Office refuting the allegation that the office 
pre-audited all, or indeed many, vouchers. Ibid., 2624-2625. 
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able, or whether we shall provide merely for a post auditor to audit 
the disbursement of money after it is spent. ^ 

Neither group saw that, even ij the pre-audit of vouchers and the 
countersignature of warrants could do the impossible, to wit, 
forestall improper actions on the part of administrative and dis- 
bursing officers, they could not guarantee proper actions on the 
part of the Comptroller General himself. If executive officers 
can err, so can accounting officers. 

Not every opponent of title III of the Reorganization bill 
pretended that the Comptroller General did, or could, pevent il- 
legality. Many recognized that his primary functions were not 
preventive but detective and corrective. Yet even they could not 
see the necessity for creating a new and independent Auditor 
General. They did not indeed absolutely reject the arguments of 
the advocates of an audit for Congress. They admitted that some 
regular report of illegal expenditures ought perhaps to be made 
to the House and Senate; they admitted that such a report was 
not now made: but they took the position that the present Comp- 
troller General, protected by his present immunities, was the of- 
ficer to make it. Representative Taber, for example, remarked: 

I’rankly, if the Comptroller General is continued as an independent 
officer I do not believe there would be any need for establishing an 
Auditor General. I believe a few .simple amendments requiring pres- 
entation to the House of an annual audit of the expenditures of the 
departments and of the agencies, together with a definite report as 
to the claims that have been audited by him, including a report as 
to those violations of law on the part of the departments which he 
has discovered during the year, would accomplish all of the need.*- of 
the situation.** 

The argument, it will be observed, assumes as a premise, 
though it does not explicitly assert, the infallibility of the Comp- 
troller General. In order to employ it against the specific points 

46. Ibid., 2504. The countersignature of warrants controls the issue of money 
from the Treasury to disbursing officers; it docs not control the payment of 
money by disbursing officers to public creditors Issue may be regular: payment 
irregular. 

47. Ibid,, 4582. 
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brought up by the advocates of an independent audit for Con- 
gress, we must be prepared to assert that the Comptroller Gen- 
eral can do no wrong. Does Senator Byrnes say that nobody 
audits the Comptroller General’s direct settlements? We must 
answer that no audit is necessary, since those settlements are 
bound to be correct. Does Representative Vinson say that in 
rendering advance decisions and pre-auditing vouchers the 
Comptroller General becomes a party to the transactions he 
audits? We must claim that as a merit; by substituting his un- 
failing wisdom for the precarious judgment of department heads 
and disbursing officers, he renders an independent audit unneces- 
sary; his own audit, directed toward finding out whether his ad- 
vice has been taken or rejected, will fill the bill. Do committees 
of the Senate and of the House of Representatives say that no 
man, by whatever tenure he holds his office, is competent to 
criticize his own final settlement of accounts? We must reply 
that there is no occasion for criticism: what the Comptroller 
General has disallowed, he has rightly disallowed: what he has 
allowed, he has rightly allowed. 

From these views and counterviews some conclusions may be 
deduced. The supporters of title III of the Reorganization bill 
were unwilling to entrust the final settlement of accounts to the 
unchecked discretion of any officer whatever; they wanted in- 
deed a double check — that of the President’s removal power and 
that of an independent audit of the settlement. Their adversaries, 
on the other hand, were satisfied to rely wholly on the character 
and competence of the Comptroller General; they alleged that 
the President would use the threat of his removal power, not to 
protect the public, but to defraud them; they insisted that an 
audit of the Comptroller General’s settlements would be re- 
dundant. 

The failure of the Reorganization bill in the House of Repre- 
sentatives marks no epoch in the history of the accounting sys- 
tem.** It does, however, bring our history to a close. No later at- 

48. For an acute analysis of why the bill failed see Lindsay Rogers, '^Reorgani- 
zation: Post-Mortem Notes/’ Political Science Quarterly (June, 1938), L^Il, 
X 6 X-I 73 - The bill was not defeated on its merits but on extraneous, i.e., political 
grounds. 
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tempt has been made to supply Congress with the means of ex- 
amining into the application of the public moneys, nor does it 
seem likely that any will be made in the near future. 

The results of Part II may be briefly summarized. Wholly 
negative, they may be reduced to the statement that Congress 
has not now, and has never had, any practical means of ascer- 
taining after the event whether its financial authority has been 
respected or infringed. 

The reports of appropriations, expenditures, and balances 
which, since 1791, have in one form or ant'ther been presented 
to Congress have never been efficient instruments of retrospec- 
tive control. Until 1927, indeed, they did not even pretend to re- 
port the final application of the public moneys but recorded only 
issues from the Treasury, most of these being issues to disburs- 
ing officers. But even now the information given is not much 
more serviceable for the purpose of comparing promise with per- 
formance. There is, and can be under the present system of pro- 
cedure, no certainty that the expenditure reported is within the 
ambit of the appropriation, that the proper administrative sanc- 
tions have been obtained, and that the terms of every governing 
statute have been observed. The reports — which, it is to be no- 
ticed, are in no sense of the word appropriation accounts — are 
unaudited. 

The Congressional committees on expenditures have been in- 
efficient for the purposes of their creation. Without appropria- 
tion accounts upon which to bottom their work, without an 
Auditor General to assist and advise them, without any regular 
procedure of scrutiny, they have not been and cannot be or- 
ganically in touch with the executive and departmental system. 

The efforts of Congress to take over, for its own purposes, the 
auditing machinery of the Treasury have likewise failed. By 
transferring to the Comptroller General those powers of the 
Treasury accounting officers which were inconsistent with a Con- 
gressional audit. Congress succeeded in creating a new and very 
powerful officer — an officer perhaps unknown to the Constitu- 
tion — but it left itself unprovided with an Auditor General. The 
Comptroller General decides what payments will be or will not 
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be allowed as definitive charges against the appropriations, but 
he is hardly in a position to report on the propriety of his own 
decisions. 

We must conclude then that the attempts of Congress to arm 
itself with the machinery of retrospective control have alto- 
gether miscarried. Congress has not yet succeeded in devising a 
system of procedure stringent enough to render efficacious its 
unquestioned right to control the public expenditure. I say pro- 
cedure, for it seems clear that what is needed is not a new right 
but a prompt and searching remedy. 
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